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Overview		



CES	Overview		

1.   Rare	condi7on		

2.   Disc	bulge	–	pressure	on	the	nerves	at	the	end	of	the	spinal	cord,	the	
cauda	equina	(horse’s	tail)		

3.   Mul7ple	causes	but	the	most	common	is	central	disc	prolapse		

4.   A	7mely	referral	for	surgical	treatment	is	key		

5.   Treatment	is	normally	surgical	decompression	of	the	offending	disc		

6.   The	surgery	is	complex	and	specialist		



Economic	Overview		
¡  GIRFT	2019		

2013	–	2016,	23%	of	claims	of	li7ga7on	claims	for	spinal	surgery	related	to	CES		

Trusts	are	more	likely	to	refer	cases	onto	emergency	spinal	units	outside	core	
hours		

¡ MDU	(Taylor)	2016		

150	claims	2005	–	2016		

92%	against	GPs	70%	successfully	defended		

£8	million	paid	out	with	12%	of	claims	valued	in	excess	of	£500k	

¡  NHSLA	(2016)	

293	claims	for	CES	2010	–	2015		

232	s7ll	under	inves7ga7on,	20	sealeds	with	agreed	damages		

£25	million	paid	out		

 



Media	Overview		



CES	Timeline		
 

 

Phase	 Presenta*on	

CES-S		
Suspected		

Bilateral	radicular	pain	

CES-I	
Incomplete		

Urinary	difficul*es	of	neurogenic	origin	
Ø  Altered	urinary	sensa*on		
Ø  Loss	of	desire	to	void		
Ø  Poor	urinary	stream		
Ø  Need	to	strain	to	micturate		

CES-R		
Reten0on		

Neurogenic	reten*on	of	urine		
Ø  Painless	urinary	reten*on	and	overflow	

incon*nence	where	the	bladder	is	no	longer	
under	execu*ve	control	

CES-C	
Complete	

Objec*ve	loss	of	all	CES	func*on		
Ø  Absent	perineal	sensa*on		
Ø  Patulous	anus	(spread	open)		
Ø  Paralysed	insensate	bladder	and	bowel	



CES	Timeline		
 

 

Phase	 Surgical	outcome		

CES-S		
Suspected		

Very	early	stages	associated	with	excellent	outcome	

CES-I	
Incomplete		

Generally	a	good	outcome		

CES-R		
Reten0on		

Very	conten*ous	in	li*ga*on	and	fact	specific	
	
Gleave	et	al	(1990)		
•  If	operated	on	within	3.6	days	
•  79%	of	pa*ents	claim	full	recovery	of	bladder	

func*on		
•  Only	22%	were	leU	with	some	perineal	or	limb	

sensory	deficit		

CES-C	
Complete	

A	poor	outcome		



Red	Flags	

	

¡  NICE	CKS	Guidelines,	May	2018	

¡  BASS	2018	Guidance		

¡  Some	debate	of	efficacy	of	red	
flags	in	CES	

¡  Vital	tool	for	li7ga7on:		

¡  Are	the	present?		

¡  Do	the	records	show	‘no	red	flag’?		

¡ What	if	C	disputes	the	records?	



NICE	2018	(CSK,	Scia7ca)	
¡  Bilateral sciatica 

¡  Severe or progressive bilateral neurological deficit of the legs, 
such as major motor weakness with knee extension, ankle 
eversion, or foot dorsiflexion. 

¡ Difficulty initiating micturition or impaired sensation of urinary 
flow, if untreated this may lead to irreversible urinary retention 
with overflow urinary incontinence 

¡  Loss of sensation of rectal fullness, if untreated this may lead 
to irreversible faecal incontinence 

¡  Perianal, perineal or genital sensory loss (saddle anaesthesia 
or paraesthesia). 

¡  Laxity of the anal sphincter. 

 



Red	Flags	
Zarb v Odetoyimbo [2006] EWHC 2880 

¡  OOH GP failure to urgently refer to orthopaedic team 

¡  Judge preferred the contemporaneous medical records – no 
reference to C not feeling her legs  

¡  NB: C may well be in extreme pain at the time  

Shaw v Stead [2019] EHWC 520 

¡  ‘No red flags’ in OOH GP’s notes BUT  

¡  (1) C had not been able to urinate earlier that day and ‘had an 
accident’ on the way back from the toilet  

¡  (2) Said legs felt ‘like Bambi’ at the time – arrived in wheelchair  

¡  Yip J persuaded by C  

¡  DOES C HAVE A COMPELLING NARRATIVE IF NOT CONSISTENT 
WITH THE RECORDS?  

 



White	Flags	

¡  Red	flags	set	out	signs	and	
symptoms	for	both	pa7ent	and	
doctor	to	be	aware	of		

¡ Liale	point	asking	about	red	
flags	associated	with	CESR	or	
CESC	or	focusing	the	advice	
there	‘if	you	can’t	feel	yourself	
wee’	…	

¡ Clear	advice	–	a	range	of	
symptoms	and	explained	
clearly	even	liale	altera7ons	to	
sensa7on	or	ability	to	urinate		



Defendant	selec7on	

¡  Star7ng	is	easy,	finishing	is	harder	

¡  Earlier	the	causa7on	arguments	
are	beaer	but	olen	breach	
arguments	harder		

¡  Later	breach	arguments	are	easier	
but	causa7on	arguments	are	
harder		

¡  Find	your	‘winning	point’	and	
focus	

¡  Streamline	the	li7ga7on	if	
feasible	



Twiaer:	Defendant	Selec7on	
	

 



Defences:	Loss	of	Chance	
¡  A	Claimant	cannot	recover	for	the	loss	of	a	chance	that	s/he	might	have	
had	a	beaer	outcome	–	see	Hotson	v	East	Berks	Health	Authority	[1987]	
AC	750.		

¡  This	is	par7cularly	important	in	CESR	cases	–	experts	need	to	be	clear	on	
what	the	actual	difference	in	outcome	would	have	been		

¡  Tahir	v	Haringey	HA	[1998]	Lloyds	Rep	(Med)	104		

“Here the Plaintiff does not seek to prove the loss of a chance; 
his case is that because of the delay he is worse off, or, had it 
not been for the delay, he would have been better off. It is not 
sufficient to show that delay materially increases the risk or that 
delay can cause injury. The Plaintiff has to go further and prove 
that damage was actually caused, that is, that the delay 
caused injury. In my judgment, it is not sufficient to show a 
general increment from the delay. He must go further and 
prove some measurable damage.” 

 



Defences:	Referrals	
¡ Many	GP	claims	turn	on	failure	to	refer		

¡  C	has	to	be	able	to	predict	with	confidence	what	would	have	occurred		

Zarb	v	Odetoyinbo	[2006]	EHWC	2880	

¡  C	alleges	delay	in	referring	from	GP	(with	bilateral	scia7ca)		

¡  GP	denies	breach	and	argues	that	surgeons	would	not	have	operated	
anyway		

¡  C	in	difficulty	proving	what	surgeons	would	have	done;	no	local	prac7ce	
guide	from	hospital,	no	evidence	as	to	who	was	on	the	rota	or	when	the	
surgery	lists	were,	etc		

¡  The	basis	of	argument	ends	up	becoming	‘it	would	be	negligent	not	to	
operate’	–	that	is	a	harder	argument	than	‘most	reasonable	surgeons	
would	operate	on	this	pa7ent’		

 



Defences:	Inevitable	Outcome	
Oakes	v	Neininger	&	Ors	[2008]	EWHC	548	

¡  Experts	agreed	that	event	with	7mely	surgery	s7ll	would	have	had	
chronic	back	pain		

¡  But	would	have	avoided	bladder,	bowel,	mobility,	gait	and	neuropathic	
pain	consequences		

¡  Dis7nguishing	between	neuropathic	and	mechanical	back	pain	

(1)  To	what	extent	does	the	neuropathic	pain	affect	C		

(2)  How	would	C’s	life	or	work	have	panned	out	even	with	mechanical	
back	pain?		

 



Defences:	Non-negligent	surgery	
Pomphrey	v	Sec	State	for	Health	&	Anor	[2019]	HC		

¡  Alleged	failure	to	diagnose	CES		

¡  Judge	found	10	day	delay	in	referring	for	surgery		

¡  But	C	could	not	show	that	the	delay	had	made	a	difference		

¡  Non	negligent	complica7on	–	damage	to	dura	(membrane	surrounding	
spinal	cord)	leading	to	permanent	disability		

¡  The	risk	of	the	complica7on	was	in	the	order	of	7%	hence	C	contended	
that	on	any	other	day	(ie	10	days	earlier)	the	risk	would	not	have	
occurred	on	the	balance	of	probabili7es		

 



Defences:	Non-negligent	surgery	
Pomphrey	v	Sec	State	for	Health	&	Anor	[2019]	HC		

¡  HHJ	Coaer	QC	rejects	C	claim:		

(1)  Same	event	would	have	occurred;	same	surgeon,	same	opera7on,	
same	instruments	and	same	anatomy	(pa7ent)		

(2)  The	duty	of	care	does	not	extend	to	shielding	the	pa7ent	from	non	
negligent	risks	of	surgery	–	hence	no	duty	owed	and	no	duty	breached	
so	no	claim		

 



Defences:	Non-negligent	surgery	
Pomphrey	v	Sec	State	for	Health	&	Anor	[2019]	HC		

	

Paragraph	282	

	

"the	Defendant’s	scope	of	duty	did	not	extend	to	avoiding	a	risk	inherent	
in	the	surgery	that	he	was	to	undergo.	The	fact	that	the	Claimant	
sustained	a	dural	tear	was	coincidental	and	not	within	the	scope	of	the	
Defendant’s	duty."		

 



Defences:	Non-negligent	surgery	
Pomphrey	v	Sec	State	for	Health	&	Anor	[2019]	HC		

Paragraph 297 

"... given the scope of the relevant duty which was breached in this 
case (to avoid unreasonable delay) I would have declined Mr 
Samuel’s invitation to follow the reasoning/approach in Crossman and 
would have found that establishing simple “but for” causation ; based 
solely on the operation taking place on a different day (or Mr Samuel 
suggested even at a different time on the same day) would not have 
been sufficient, without more,for the Claimant to establish causation. 
Indeed to do so would drive a coach and horses through well 
established causation principles."  

 



Defences:	Strike	Out	

Hewes	v	West	Herworshire	
Hospitals	[2018]	EWHC		

¡  OOH	GP	–	alleged	failure	to	
organise	immediate	referral	to	
hospital	&	telephone	spinal	team	
to	bypass	A&E	

¡  D	breach	of	duty	expert	said	
allega7on	unfounded		

¡  No	report	from	C	but	leaer	
confirming	support	by	expert	for	
C’s	case		

¡ Master	Cook	entered	summary	
judgment	for	D		



Defences:	Strike	Out	

Hewes	v	West	Herworshire	
Hospitals	[2018]	EWHC		

¡  Foskea	J	overturned	Master	
Cook’s	decision		

¡  Impossible	to	suggest	it	was	not	
logical	to	contend	that	once	CES	is	
suspected	that	a	medical	
prac77oner	should	not	take	all	
reasonable	steps	to	avoid	delay		

¡  Dynamic	context	to	disclosure	of	
D’s	report	–	C	was	not	required	to	
disclosure	his	–	unreasonable	to	
require	it		

¡  Leaer	of	support	from	C	expert	
without	full	reasons	was	sufficient		



Quantum	Considera7ons		
Overview  

§  Some	cases	are	more	clear	cut	that	others		

§  Not	always	straighworward	–	even	with	devasta7ng	injuries		

§  Need	to	be	sensi7ve	with	clients	(Claimants)		

§  Need	to	evidence	base	the	conten7ons	though	wider	friends	and	family,	
example	based	evidence		

 



Quantum	Considera7ons		
Inevitable	outcomes:	back	and/or	leg	and/or	foot	pain		

§  Was	it	inevitable?		

§  How	does	that	impact	on	the	claim	–	work	and	care		

§  Manual	job	role	/	ac7ve	job	role		

§  Heavier	household	du7es	–	unlikely	to	be	able	to	complete	anyway		

§  Is	the	spinal	surgeon	able	to	comment	on	exacerba7on	of	pain	or	
different	pain	experience		

§  Has	there	been	a	psychiatric	reac7on	(depression)	which	is	augmen7ng	
the	pain	experience?		

 



Quantum	Considera7ons		
Accommodation  

§  Incon7nence	–	urinary	or	bowel	or	both		

§  Pain	&	power	–	ascending	&	descending	stairs		

§  Case	of	Tait	v	Gloucestershire	Hospitals	[2015]	EWHC	848		–	D	argued	‘C	
has	been	managing’	and	exclusive	single	storey	accommoda7on	not	
required		

§  HHJ	McKenna	rejected	D’s	conten7ons	and	allowed	the	accommoda7on	
claim		

§  Some7mes	it	may	not	necessitate	a	move	but	a	basic	(and	important)	
change	such	as	the	installa7on	of	a	downstairs	toilet		

 



Quantum	Considera7ons		
Psychiatric  

§  The	pain	effect	

§  Coming	to	terms	with	loss	of	func7on	

§  Loss	of	sexual	func7on	–	sexual	counselling		

§  Provision	of	counselling	treatment	and	con7ngencies	for	psychiatric	
interven7on	in	the	future		

 



Quantum	Considera7ons		
Care Experts  

§  Split	trials	–	risk	of	undervalua7on		

§  Provides	the	details	of	C’s	needs		

§  Small	but	repea7ng	losses;	incon7nence	pads,	addi7onal	clothing	and	
bedding,	addi7onal	washing	and	addi7onal	hea7ng	–	all	amoun7ng	to	
£1,250	p.a.	in	Tait	[2015]		

§  Loss	of	sexual	func7on	–	sexual	counselling		

§  Provision	of	counselling	treatment	and	con7ngencies	for	psychiatric	
interven7on	in	the	future		

 



Final	Recap	
§  Understanding the CES timeline is crucial  

§  Understanding red flags and when they were present is 
important  

§  You need a good spinal surgeon for an expert who is clear on 
causation including the likelihood of surgical intervention  

§  C’s evidence will be preferred to the notes if it is compelling  

§  A doctor does not owe a duty to prevent against a non-
negligent risk  

§  A sensitive but detailed review of C’s needs is invariably 
required that may have to happen when preparing the case 
on breach or causation if not on quantum  
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Cauda	Equina	Syndrome:		
Strategy	and	Tactics	in	Clinical	Negligence	Claims	

	
	

	
1.	 CAUDA	EQUINA	SYNDROME:	AN	OVERVIEW			
	

1.1. Cauda	Equina	Syndrome	(“CES”)	is	a	relatively	rare	condition1	caused	by	a	disc	

prolapse.	 The	disc	bulges	 and	puts	pressure	on	 the	nerves	 at	 the	end	of	 the	

spinal	cord.	The	disc	gets	bigger	and	moves	into	the	centre	of	the	spinal	canal.		

	

1.2. Cauda	equina	means	‘horse’s	tail’	in	latin.	It	is	the	name	given	to	the	bundle	of	

nerves	which	govern	bladder,	bowel	and	sexual	function	and	sensation	in	the	

saddle	area.	The	bundle	of	nerves	look	like	a	horse’s	tail.		

	

1.3. CES	 is	 classically	 described	 as	 ‘a	 collection	 of	 signs	 and	 symptoms	 resulting	

from	compression	of	the	bundle	of	nerve	roots	emerging	from	the	end	of	the	

spinal	 cord	 below	 the	 first	 lumbar	 vertebra.	 It	 is	 typically	 characterised	 by	

severe	 lower	 back	 pain	 with	 bilateral	 sciatica,	 associated	 with	 saddle	

anaesthesia,	urinary	retention	and	bowel	dysfunction’2.	

	

1.4. The	 most	 commonly	 associated	 cause	 of	 CES	 is	 a	 large	 prolapsed	 disc3	but	

anything	that	causes	compression	of	the	nerves	by	the	disc	(usually	L4/5)	such	

as	trauma	to	the	bone4,	a	tumour	or	an	abscess	may	result	in	CES.		

	

1.5. It	 is	crucial	 that	a	 referral	 is	made	 in	 time	to	allow	surgical	 treatment	before	

the	syndrome	is	complete,	 this	gives	the	patient	the	best	chance	of	retaining	

existing	 function.	 Surgical	 treatment	 normally	 consists	 of	 decompressing	 the	

offending	disc.	It	is	complex	and	difficult	surgery	which	carries	its	own	risks5.		
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1.6. A	 failure	 to	 quickly	 refer	 a	 patient	 presenting	 with	 signs	 of	 CES	 can	 have	

serious	and	permanent	consequences	including	paralysis,	incontinence,	loss	of	

sexual	function	and	impaired	mobility.	

	

1.7. Such	are	the	serious	consequences	of	CES	that	it	often	attracts	litigation	when	

not	properly	treated.	The	costs	of	litigation	both	in	terms	of	damages	and	costs	

are	substantial.		

	

1.8. The	MDU	 in	 2016	 (Taylor)6	suggest	 that	 from	 2005	 –	 2016,	 150	 claims	were	

received	of	which	92%	were	against	GPs	and	70%	were	successfully	defended,	

£8	million	was	paid	out	 and	12%	of	 the	 claims	 attracted	damages	exceeding	

£500k.		

	

1.9. GIRFT	 (Hutton,	 2019)	 ‘Spinal	 Services’	 estimates	 that	 23%	 of	 litigation	 for	

claims	 for	 spinal	 surgery	 in	 England	 and	 Wales	 relate	 to	 CES.	 Outside	 core	

hours	trusts	were	more	likely	to	refer	cases	onto	emergency	spinal	units	which	

has	implications	for	resources.		

	

1.10. In	 2016	 the	 NHSLA	 examined	 claims	 from	 2005	 –	 2016	 identified	 292	 CES	

claims	 with	 232	 still	 under	 investigation,	 20	 settled	 with	 damages	 and	 41	

concluded	 with	 no	 damages.	 A	 total	 of	 £25	 million	 had	 been	 paid	 out	 in	

damages7.		

	

2. CES	TIMELINE	

2.1. In	 order	 to	 effectively	 litigate	 a	 CES	 case	 it	 is	 important	 to	 have	 a	 clear	

understanding	 of	 the	 nature	 of	 the	 condition,	 how	 it	 presents	 and	 how	 it	

progresses.		

	

2.2. 	There	are	four	stages	of	CES8	which	are	characterised	by	progressive	sensory	

and	motor	deficits	in	the	lower	extremities:	
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Phase		 Presentation		

CES-S		

Suspected	

Bilateral	radicular	pain		

CES-I	

Incomplete	

Urinary	difficulties	of	neurogenic	origin	

Ø Altered	urinary	sensation		

Ø Loss	of	desire	to	void		

Ø Poor	urinary	stream		

Ø Need	to	strain	to	micturate		

CES-R	

Retention		

Neurogenic	retention	of	urine		

Ø Painless	 urinary	 retention	 and	 overflow	 incontinence	

where	the	bladder	is	no	longer	under	executive	control		

CES-C	

Complete	

Objective	loss	of	all	CES	function		

Ø Absent	perineal	sensation		

Ø Patulous	anus	(spread	open)		

Ø Paralysed	insensate	bladder	and	bowel		

	

	

CES-E		

2.3. This	definition	is	also	complemented	by	the	concept	of	CES-E	(early)	following	

the	paper	by	Sun	et	al	(Spine	2014:39;	596	–	602).	CES-E	is	a	state	of	bilateral	

sciatica	with	bilateral	peripheral	nerve	deficit	and	may	include	perineal	pain	or	

numbness	but	excludes	sphincter	dysfunction.		

	

Onset	–	differing	timescales		

2.4. Onset	of	CES	may	be	acute	within	hours	or	gradual	over	weeks	or	months.	 It	

does	not	fall	into	a	uniform	or	predictable	pattern	of	presentation.		
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Stage	of	CES	–	surgical	outcomes		

2.5. The	literature	regarding	the	outcomes	of	surgical	 interventions	has	tended	to	

focus	 on	 CESI	 or	 CESR	 and	 is	 less	 concerned	 with	 CESS	 and	 CESE	 but	 the	

forensic	use	of	those	descriptions	is	important,	clearly	there	is	scope	to	argue	

that	the	outcome	would	be	even	better	than	were	the	Claimant	at	CESI.		

	

2.6. It	is	fairly	well	accepted	that	the	outcome	for	patients	with	CES-I	at	the	time	of	

surgery	is	generally	favourable	whereas	those	with	who	have	deteriorated	into	

CES-R	have	a	poorer	prognosis	and	a	full	recovery	is	less	likely.		

	

2.7. It	 is	usually	possible	 to	prevent	a	patient	at	CES-I	progressing	 to	CES-R	while	

under	medical	 supervision	 although	 if	 that	 progression	has	occurred	 there	 is	

then	 a	 debate	 about	 whether	 surgery	 should	 be	 immediate	 or	 deferred	 for	

optimal	conditions.		

	

2.8. A	retrospective	review	of	33	selected	CES-R	cases	recorded	the	mean	duration	

of	bladder	paralysis	within	3.6	days	of	onset	of	CES	and	79%	of	their	patients	

claimed	full	recovery	of	bladder	function	and	only	22%	were	left	without	some	

perineal	or	limb	sensory	deficit.		Retention	developing	less	than	48	hours	after	

an	acute	prolapse	was	associated	with	a	poorer	prognosis9.		

	

3. RED	FLAGS		

Overview		

3.1. Red	 flags	 are	 signs	 or	 symptoms	 in	 a	 patient	which	 if	 present	 in	 the	 patient	

history	or	on	clinical	examination	may	indicate	a	serious	pathology	i.e.	CES.		

	

3.2. The	red	flags	for	CES	are:		

• Bilateral	sciatica	
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• Severe	or	progressive	bilateral	neurological	deficit	of	the	legs,	such	as	major	

motor	weakness	with	knee	extension,	ankle	eversion,	or	foot	dorsiflexion.	

• Difficulty	initiating	micturition	or	impaired	sensation	of	urinary	flow,	if	

untreated	this	may	lead	to	irreversible	urinary	retention	with	

overflow	urinary	incontinence	

• Loss	of	sensation	of	rectal	fullness,	if	untreated	this	may	lead	to	irreversible	

faecal	incontinence	

• Perianal,	perineal	or	genital	sensory	loss	(saddle	anaesthesia	or	

paraesthesia).	

• Laxity	of	the	anal	sphincter.	

	

3.3. The	above	 red	 flags	 are	 from	NICE	 (May,	 2018)	Clinical	 Knowledge	 Summary	

for	Sciatica10.	NICE	do	not	have	specific	guidance	on	CES	per	se	but	this	short	

section	 within	 the	 Sciatica	 guidance	 does	 specifically	 mention	 CES	 and	 lists	

these	 red	 flags,	 hence	 they	 are	 crucial	 reference	 points	 for	 medical	

practitioners	and	lawyers	alike.		

	

3.4. NICE	do	not	have	exclusivity	on	the	production	of	guidelines	and	 in	2018	the	

British	 Association	 of	 Spinal	 Surgeon	 (BASS)	 produced	 recommendations	 for	

changes	to	the	management	of	suspected	and	confirmed	CES.	The	aim	of	those	

guidelines	 was	 to	 reduce	 delays	 in	 the	 treatment	 of	 CES.	 The	 guidelines	

underscore	 the	 need	 for	 quick	 referral	 for	 an	MRI	 scan	where	 red	 flags	 are	

present.		

	

3.5. In	CES	cases	both	sides	will	scour	the	medical	records	looking	for	indications	of	

red	 flags	 that	have	been	missed	and	confirmation	of	no	 red	 flags	where	 it	 is	

clearly	documented.		
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No	red	flag	vs	Claimant’s	evidence		

3.6. More	contentious	cases	 include	where	the	red	flags	are	not	documented	but	

the	Claimant	contends	they	did	report	the	fact	to	the	medical	practitioner.	This	

is	 particularly	 the	 case	 where	 the	 Claimant	 may	 be	 distressed	 with	 pain	 or	

confused	with	heavy	analgesic	medication.	The	natural	inclination	of	the	Judge	

may	be	 to	prefer	 the	 contemporaneous	medical	 records,	 as	 the	Court	 did	 in	

Zarb	v	Odetoyimbo	[2006]	EWHC	2880	(QB).		

	

3.7. However,	 where	 there	 is	 a	 clear	 and	 relatable	 narrative	 to	 the	 Claimant’s	

contention	then	a	missing	record	(or	even	a	positive	assertion	of	‘no	red	flags’)	

will	not	provide	a	good	shield	to	the	medical	practitioner	under	scrutiny.		

	

3.8. In	Shaw	v	 Stead	 [2019]	 EHWC	520	 (QB)	Yip	 J	preferred	 the	evidence	of	Mrs	

Shaw	over	the	out	of	hours	GP.	The	GP’s	note	had	recorded	‘no	red	flags’	but	

the	 Claimant	 confirmed	 (with	 her	 husband)	 that	 she	 had	 attended	 the	

appointment	in	a	wheelchair.	This	was	not	recorded	in	the	notes.	The	GP	said	

he	must	have	test	for	red	flags,	this	was	rejected.	The	Claimant’s	evidence	was	

that	 earlier	 that	 day	 she	 had	 been	 unable	 to	 pass	 urine	 and	 had	 ‘had	 an	

accident’	 on	 the	way	 back	 to	 the	 garden	 and	 that	 her	 legs	 felt	 ‘like	 Bambi’.	

Both	these	signs	were	red	flags	and	should	have	been	noted.	The	GP	failed	to	

note	these	red	flags,	breach	of	duty	was	established.		

	

GP	–	urgent	referral	on	site	of	red	flags		

3.9. If	the	red	flag	is	found	within	the	primary	care	setting	then	they	should	trigger	

immediate	 action	 generally	 involving	 emergency	 referral	 to	 an	 Accident	 and	

Emergency	Department	with	ready	access	to	a	Spinal	Surgery	Unit	preferably	

accompanied	by	an	explanatory	telephone	call	to	reduce	delays11	

	

3.10. Some	medical	literature	is	critical	of	the	use	of	red	flags	as	a	popular	idea	that	

doesn’t	work12.		
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3.11. The	 key	 is	 here	 is	 that	 the	 clinician	 should	 be	 anticipating	 problems	 and	

suspecting	a	diagnosis.	 It	may	be	difficult	 for	 a	particular	 clinician	 to	make	a	

clear	 diagnosis	 but	 they	 should	 be	 suspecting	 one	 if	 relevant	 signs	 or	

symptoms	are	present.	 The	British	Association	of	 Spinal	 Surgeons	 (BASS)	has	

produced	 a	 statement	 which	 is	 clinically	 useful,	 stating	 that	 “a	 patient	

presenting	with	acute	low	back	pain	with	a	suggestion	of	a	disturbance	of	their	

bladder	 or	 bowel	 function	 and/or	 saddle	 sensory	 disturbance	 should	 be	

suspected	of	having	CES”	(Germon	et	al.,	2015)13.	

	

3.12. Early	symptoms	of	CES	are	often	subtle	and	vague.	As	the	condition	progresses	

the	 signs	 and	 symptoms	 often	 do	 not	 developed	 into	 a	 recognised	 pattern.	

There	 is	 no	 set	 chronology	 of	 presenting	 symptoms.	 This	 can	 lead	 to	 a	

complaint	 that	 the	 Claimant	 is	 giving	 an	 inconsistent	 history	 but	 the	

importance	 focus	 here	 needs	 to	 be	 on	 whether	 the	 red	 flags	 have	 been	

considered	and	recorded	at	all	 in	the	past	history	because	that	reinforces	the	

Claimant’s	 testimony	 that	 s/he	 was	 suffering	 or	 complained	 of	 particular	

symptoms.			

	

Bilateral	sciatica		

3.13. There	appears	 to	existing	within	 the	medical	community	a	 lack	of	agreement	

as	to	whether	bilateral	sciatica	should	by	 itself	warrant	urgent	referral	 for	an	

MRI	scan.	There	is	a	growing	sense	that	bilateral	sciatica	does	need	to	be	acted	

upon.		

	

3.14. Bilateral	sciatica	can	be	caused	by	conditions	other	than	CES	such	as	a	tumour	

and	 not	 all	 patients	 with	 CES	 also	 suffer	 with	 bilateral	 sciatica,	 unilateral	

sciatica	is	present	in	the	majority	of	CES	sufferers	first14.		
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3.15. In	Zarb	v	Odetoyinbo	[2006]	EWHC	2880	(QB)	the	Claimant	failed	to	persuade	

the	Court	that	bilateral	sciatica	by	itself	was	a	sufficient	basis	to	warrant	urgent	

referral	to	a	spinal	team.		

	

3.16. The	arguments	in	these	cases	can	revolve	around	the	need	to	refer	the	patient	

to	the	other	potential	red	flags	and	give	clear	advice	about	what	to	do	if	there	

are	developments.		

	

White	Flags		

3.17. A	key	point	to	observe	about	red	flags	is	that	these	are	precisely	the	signs	and	

symptoms	 which	 patients	 ought	 to	 be	 warned	 and	 advised	 about	 if	 their	

presentation	starts	to	fit	within	the	potential	clinical	picture	of	CES.	Hence	they	

act	as	important	guides	for	both	the	patient	and	the	doctor.		

	

3.18. Where	 the	 signs	 or	 symptoms	 give	 a	 clear	 indication	 that	 the	 condition	 has	

moved	into	the	 latter	phases	of	the	CES	timeline	 i.e.	CESR	or	CESC,	those	are	

often	referred	to	as	white	flags	(i.e.	the	‘battle’	is	over).		

	

3.19. The	 importance	 of	 understanding	 this	 notion	 is	 that	 the	 clinician	 in	 taking	 a	

history	 or	 in	 giving	 a	 warning	 to	 the	 patient	 does	 not	 over	 emphasise	

symptoms	which	demonstrated	 late	or	 irreversible	CES.	Hence	advice	such	as	

‘if	 you	 cannot	 feel	 yourself	 urinate	 go	 to	 A&E’	 is	 problematic	 because	 there	

may	be	several	other	developments	before	that	point	i.e.	altered	sensation	on	

urination,	loss	of	power	urinating,	loss	of	sensation	in	the	saddle	area,	etc.		

	

4. DEFENDANT	SELECTION		

	

Starting	is	Easy,	Finishing	is	Harder	
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4.1. Identifying	potential	Defendants	 is	 easier	 than	deciding	which	Defendants	 to	

formally	 pursue.	 The	 reason	 for	 this	 is	 because	 in	 CES	 claims	 there	 is	

sometimes	an	inverted	relationship	between	the	merits	of	the	case	against	the	

Defendant	on	breach	of	duty	and	the	merits	of	the	case	against	the	Defendant	

on	causation.		

	

4.2. For	 example,	 the	 earlier	 the	 breach	 of	 duty	 often	 the	 better	 the	 case	 on	

causation	 and	 the	 later	 the	 breach	 of	 duty	 the	 harder	 it	 can	 be	 to	 establish	

causation.	By	its	nature	CES	presents	more	clearly	later	in	time	so	the	potential	

to	argue	for	clear	breaches	of	duty	can	often	be	more	restricted	earlier	in	the	

CES	timeline.	

	

A	comedy	of	errors	–	who	to	pursue?		

4.3. There	are	tactical	hazards	associated	with	multiple	Defendants.	Unfortunately,	

sometimes	it	is	necessary	to	pursue	multiple	Defendants	where	there	has	been	

a	wholesale	failure	across	the	board	but	often	the	Claimant	is	well	advised	to	

sift	the	merits	of	the	respective	arguments	and	streamline	the	case	against	one	

or	possibly	two	Defendants.		

	

4.4. The	problems	of	 contesting	 a	 claim	against	multiple	Defendants	 is	 threefold.	

Firstly,	 the	 litigation	 is	 more	 unwieldy	 and	 becomes	 less	 easy	 to	 control.	

Secondly,	the		

	

4.5. Going	up	against	multiple	experts	all	countering	the	Claimant’s	single	expert	on	

a	particular	point.	For	example,	it	might	be	suggested	that	a	GP	has	not	acted	

negligently	 because	 an	 A&E	 doctor	 reacted	 in	 the	 same	way	 to	 a	 particular	

presentation	 or	 it	 might	 be	 contended	 that	 because	 one	 clinician’s	 earlier	

breach	 of	 duty	 was	 not	 causative	 that	 a	 later	 clinician’s	 breach	 of	 duty	 is	

definitely	not	causative.		
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4.6. A	good	 legal	 team	who	understand	CES	will	do	well	 to	avoid	overloading	 the	

litigation	with	unmeritorious	arguments.		

	

5. CAUSATION	[AND	OTHER]	CES	DEFENCES	–	THE	RUNNERS	AND	RIDERS		

	

Losing	the	Chance	of	a	Better	Outcome		

5.1. A	Claimant	cannot	recover	for	the	loss	of	a	chance	he	might	have	had	a	better	

outcome,	Hotson	v	East	Berkshire	District	Health	Authority	[1987]	AC	750.		

	

5.2. The	decision	in	Hotson	is	also	reflected	in	the	judgment	of	Otton	LJ	in	Tahir	v	

Haringey	Health	Authority	[1998]	Lloyds	Rep	(Med)	104,		

	

“Here	the	Plaintiff	does	not	seek	to	prove	the	loss	of	a	chance;	his	case	is	that	

because	of	the	delay	he	is	worse	off,	or,	had	it	not	been	for	the	delay,	he	would	

have	been	better	off.	It	is	not	sufficient	to	show	that	delay	materially	increases	

the	risk	or	that	delay	can	cause	injury.	The	Plaintiff	has	to	go	further	and	prove	

that	damage	was	actually	caused,	that	 is,	 that	the	delay	caused	 injury.	 In	my	

judgment,	 it	 is	not	 sufficient	 to	 show	a	general	 increment	 from	the	delay.	He	

must	go	further	and	prove	some	measurable	damage.”	

	

5.3. Hence	it	is	very	important	that	your	experts	on	causation	are	able	to	delineate	

in	clear	terms	precisely	what	would	have	been	different	about	the	Claimant’s	

outcome	if	surgery	had	been	carried	out	earlier	i.e.	back	pain,	sexual	function,	

urological	function,	bowel	function,	etc.	It	may	be	that	it	is	not	possible	or	that	

faced	with	opposing	experts	your	own	expert	capitulates	their	position.		

	

5.4. You	need	a	good	expert.	Only	a	very	experience	spinal	surgeon	is	going	to	be	

able	 to	 speak	 with	 authority	 on	 the	 progression	 of	 the	 CES	 and	 the	 likely	

consequences.		
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5.5. A	good	spinal	surgeon	will	often	defer	to	specialists	in	their	fields	to	deal	with	

the	 ultimate	 consequences	 of	 delayed	 intervention	 i.e.	 urologist	 and/or	

colorectal	surgeon.		

	

5.6. The	ability	to	predict	clear	outcomes	is	particularly	relevant	in	CES-R	cases.		

	

Inevitable	Consequences	of	CES	or	Surgery		

5.7. It	 is	 important	 to	 understand	 that	 even	with	 successful	 surgical	 intervention	

there	 is	 no	 panacea	 for	 CES.	 Sometimes	 the	 effects	 of	 compression	 on	 the	

damaged	 nerves	 are	 such	 that	 some	 long-term	 serious	 consequences	 were	

inevitable.		

	

5.8. The	most	obvious	example	of	an	inevitable	outcome	is	chronic	back	pain	which	

is	 often	 relevant	 to	 quantum	 in	 terms	 of	 the	 heavier	 aspects	 of	 household	

tasks	and	the	nature	of	employment	in	which	the	Claimant	is	based	i.e.	if	in	a	

manual	job.		

	

5.9. In	Oakes	 v	Neininger	&	Ors	 [2008]	 EWHC	 548	 (QB)	 the	experts	 agreed	 that	

even	 if	 CESI	was	 present	when	 the	 Claimant	was	 operated	 on	 he	would	 still	

have	had	chronic	back	pain	(but	regained	full	bladder	and	bowel	function	and	

mobility	and	gait	and	avoided	neuropathic	pain).		

	

5.10. There	may	 be	 a	 distinction	 to	 be	 understood	 between	 the	 consequences	 of	

(inevitable)	 mechanical	 back	 pain	 and	 the	 consequences	 of	 CES	 related	

neurogenic	back	pain	(consequent	upon	delayed	surgery).		

	

5.11. In	such	cases,	is	important	in	such	a	case	to	ask	clear	questions:		

o Does	the	Claimant	suffer	from	neuropathic	pain	and	if	so	to	what	extent?		

o How	would	the	Claimant’s	life	and	career	panned	out	even	with	mechanical	

back	pain?		
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Referrals:	Predicting	the	Actions	of	Others		

5.12. Sometimes	 the	 issue	 in	 dispute	 is	 what	 would	 happen	 if	 one	 doctor	 fails	 to	

refer	to	another	doctor	i.e.	what	would	that	other	doctor	have	done?	Relevant	

considerations	will	include	which	particular	surgeons	would	have	responded	to	

the	referral	and	what	the	customary	practice	is	at	the	relevant	hospital.		

	

5.13. This	 point	 arose	 in	 Zarb	 v	 Odetoyinbo	 [2006]	 EHWC	 2880	 in	 which	 the	

Claimant	 alleged	 a	 failure	 by	 the	 GP	 to	 timeously	 refer	 on	 (having	 reported	

bilateral	sciatica)	for	urgent	treatment.	In	Zarb	one	of	the	points	raised	by	the	

Defendant	 is	 that	 there	was	 real	uncertainty	over	what	would	have	occurred	

even	 if	 the	Claimant	had	got	to	hospital	earlier.	The	test	 for	causation	ended	

up	becoming	whether	it	would	have	been	negligent	not	to	operate	at	the	time	

the	Claimant	contended	he	ought	to	have	been	admitted,	see	paragraph	98.		

	

Exaggeration	vs	Psychiatric	Effect		

5.14. The	issue	of	exaggeration	does	often	arise	in	CES	claims,	especially	where	the	

focus	is	more	on	causation	(of	some	admitted	injury)	and	quantum.	Claimant’s	

advisors	should	know	their	clients	well	through	face	to	face	meetings,	a	critical	

scrutiny	 of	 the	 medical	 records	 and	 a	 common	 sense	 approach	 to	 the	

contentions	advanced.			

	

Non	Negligent	Intra-Operative	Damage		

5.15. A	 question	 arises	when	 there	 has	 been	 a	 failure	 to	 refer	 timeously	 but	 that	

delay	cannot	be	shown	to	have	causatively	impacted	on	the	outcome	(i.e.	the	

CES	condition	has	not	demonstrably	deteriorated	during	 that	 timeframe)	but	

the	surgery	performed	results	in	non-negligent	intra	operative	damage	to	the	

sacral	nerves.		
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5.16. This	 situation	arose	 in	Pomphrey	 v	 Secretary	 of	 State	 for	Health	&	Another	

[2019]	HC	before	HHJ	Cotter	QC.	The	Claimant	alleged	failure	to	diagnose	CES.	

The	Judge	found	that	there	had	been	a	negligent	delay	in	operating	by	a	period	

of	10	days.	During	the	surgery	the	surgeon	caused	a	non-negligent	tear	of	the	

dura	 (the	membrane	 which	 surrounds	 the	 spinal	 cord).	 The	 risk	 of	 this	 non	

negligent	complication	was	of	 the	order	of	7%.	The	Claimant	contended	 that	

had	 the	 surgery	 been	 performed	 10	 days	 earlier	 the	 risk	 would	 not	 have	

eventuated	and	he	would	not	have	suffered	the	serious	consequences.		

	

5.17. HHJ	 Cotter	QC	 rejected	 the	 Claimant’s	 argument	 on	 two	 grounds.	 Firstly,	 he	

found	that	dural	tear	would	have	occurred	even	with	earlier	surgery.	It	would	

have	been	the	same	operation,	the	same	surgeon,	the	same	instruments	and	

same	 anatomy	 (the	 Claimant’s).	 Secondly,	 the	 duty	 of	 care	 owed	 to	 the	

Claimant	did	not	extent	to	non-negligent	hazards	of	surgery,		

	

Paragraph	282	

	

"the	Defendant’s	scope	of	duty	did	not	extend	to	avoiding	a	risk	inherent	in	the	

surgery	that	he	was	to	undergo.	The	fact	that	the	Claimant	sustained	a	dural	

tear	was	coincidental	and	not	within	the	scope	of	the	Defendant’s	duty."		

	

Paragraph	297	

	

"...	given	the	scope	of	the	relevant	duty	which	was	breached	in	this	case	(to	

avoid	unreasonable	delay)	I	would	have	declined	Mr	Samuel’s	invitation	to	

follow	the	reasoning/approach	in	Crossman	and	would	have	found	that	

establishing	simple	“but	for”	causation	;	based	solely	on	the	operation	taking	

place	on	a	different	day	(or	Mr	Samuel	suggested	even	at	a	different	time	on	

the	same	day)	would	not	have	been	sufficient,	without	more,for	the	Claimant	



   
 

 Cauda Equina: Strategy & Tactics, Matthew Snarr  

to	establish	causation.	Indeed	to	do	so	would	drive	a	coach	and	horses	through	

well	established	causation	principles."		

	

Strike	Out	–	A	Hard	Act	to	Follow		

5.18. In	Hewes	v	West	Hertfordshire	Hospitals	NHS	Trust	&	Ors	[2018]	EWHC	2715	

(QB)	 the	Third	Defendant,	an	out	of	hours	GP,	was	unable	to	defend	his	 first	

instance	victory	of	 summary	 judgment	on	 the	Claimant’s	 case	on	a	 summary	

judgment	 application.	 The	 allegation	 against	 the	 Third	 Defendant	 was	 that	

following	a	telephone	consultation	with	the	Claimant	he	ought	to	have	directly	

contacted	 the	 local	 hospital	 and	 arranged	 for	 an	 orthopaedic	 team	 to	 be	

waiting	to	assess	the	Claimant,	thereby	bypassing	A&E.	The	Third	Defendant’s	

expert	 too	 a	 robust	 view	 stating	 the	 allegation	 was	 unfounded.	 The	 First	

Defendant’s	 lay	evidence	confirmed	the	orthopaedic	team	would	 insist	on	an	

assessment	in	A&E	first	before	referral	despite	a	telephone	assessment	by	the	

GP.		

	

5.19. Master	Cook,	although	initially	sceptical,	took	the	view	that	the	early	disclosed	

report	from	the	Third	Defendant’s	expert	and	the	 lay	evidence	from	the	First	

Defendant	were	 a	 sufficient	 basis	 on	which	 grant	 summary	 judgment	 to	 the	

Third	Defendant.	Although	the	Claimant’s	GP	expert	had	confirmed	in	writing	

that	he	continued	to	support	the	Claimant’s	case	notwithstanding	the	pleaded	

Defence	and	the	expert	opinion	evidence	of	the	Third	Defendant’s	expert,	that	

was	 insufficient	 in	Master	 Cook’s	 eyes	 on	 the	 basis	 that	mere	 assertion	 of	 a	

supportive	 expert’s	 opinion	 would	 suffice	 to	 persuade	 the	 Court	 that	 a	 real	

prospect	of	success	existed.		

	

5.20. Foskett	J	decided	that	Master	Cook	was	wrong	to	enter	summary	judgment.	An	

interesting	aspect	of	the	submissions	is	that	Foskett	J	was	informed	that	there	

is	 no	 reported	 successful	 summary	 judgment	 application	 in	 a	 clinical	

negligence	 claim.	 	 Foskett	 J	 took	 the	 view	 that	 even	without	 a	 full	 report	 it	
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would	 be	 impossible	 to	 say	 that	 the	 logical	 proposition	 that,	 once	 CES	 was	

suspected,	 any	 reasonably	 competent	medical	 practitioner	 should	 take	 steps	

to	minimise	delay,	would	be	doomed	to	fail.	Foskett	J	held	the	lack	of	reasons	

for	 expressing	 continuing	 support	 for	 the	 Claimant’s	 claim	 by	 the	 GP	 expert	

was	an	insufficient	basis	to	decide	that	the	Claimant’s	case	was	unarguable.	An	

expectation	that	the	GP	expert	should	produce	brief	reasons	set	against	a	rapid	

timescale	 with	 restrictive	 costs	 budgets	 was	 unreasonable.	 There	 was	 no	

obligation	to	disclose	a	report	until	after	the	hearing.		

	

	

6. QUANTUM	CONSIDERATIONS		

Overview		

6.1. Quantifying	the	effect	of	CES	on	an	individual	is	far	from	straightforward.	The	

outcomes	can	vary	significantly	from	the	writer’s	experience.	Equally	it	will	be	

important	 to	 bear	 in	mind	 the	 inevitable	 presentation	 absent	 CES	no	matter	

how	inconvenient	that	truth	is.	

	

6.2. This	paper	is	not	aimed	at	identifying	every	obvious	quantum	element	to	CES	

but	rather	the	less	obvious.		

	

Accommodation		

6.3. Where	 the	Claimant	has	been	 left	 incontinent	and	does	not	have	downstairs	

toilet	there	is	a	plausible	argument	for	the	installation	of	a	downstairs	toilet	or	

an	 accommodation	move	 (if	 lack	 of	 space	 prohibits	 adaptation)	 to	 facilitate	

such	 an	 installation.	 In	 some	 cases	 the	 effort	 expended	 in	 using	 stairs	 may	

bring	 on	 an	 episode	 of	 incontinence,	 as	 it	 was	 in	 Tait	 v	 Gloucestershire	

Hospitals	 NHS	 Foundation	 Trust	 [2015]	 EWHC	 848	 where	 HHJ	 McKenna	

awarded	 single	 storey	 accommodation.	 Clearly	 this	 argument	 also	 subsists	

around	the	Claimant’s	ability	to	manage	stairs.	The	normal	arguments	are	that	



   
 

 Cauda Equina: Strategy & Tactics, Matthew Snarr  

the	 Claimant	managed	 until	 the	 date	 of	 trial,	 so	 has	 coped	 to	 date,	 and	 has	

been	located	in	the	home	for	a	long	period	and	is	therefore	unlikely	to	move.		

	

Psychiatric	Treatment		

6.4. The	 instruction	of	a	psychiatrist	 is	often	necessary	where	 the	Claimant	has	a	

loss	of	sexual	function.	This	aspect	of	CES	is	highly	sensitive	and	will	need	to	be	

addressed	 carefully	 with	 the	 Claimant	 and	 their	 partner,	 if	 they	 have	 one.	

Sexual	counselling	can	sometimes	assist.	It	may	be	that	a	contingency	fund	to	

provide	for	counselling	or	psychological	therapy	at	a	future	date	if	necessary	if	

the	Claimant	has	not	come	to	terms	with	the	loss	of	sexual	function	or	is	going	

to	have	new	partners	in	the	future.		

	

Care	Reports:	The	Detail		

6.5. Care	 reports	 are	 very	 useful	 in	 CES	 cases	 to	 understand	 the	 detail	 of	 the	

problems	a	Claimant	has,	even	the	provision	of	incontinence	pads	or	specialist	

bed	spreads	/	mattresses	can	impose	a	financial	burden	on	a	Claimant.	Note	in	

Tait	where	 the	Claimant	was	doubly	 incontinent,	HHJ	McKenna	awarded	 the	

following	less	usual	items:	incontinence	pads	(£400	pa),	additional	clothing	and	

bedding	 (£450	pa),	additional	washing	costs	 (£150	pa)	and	additional	heating	

costs	up	to	retirement	age	(£250	pa).		

	

Care	Reports:	Split	Liability	Cases		

6.6. CES	 cases	 are	 often	 contentious	 around	 the	 issue	 of	 breach	 of	 duty	 and	

causation.	This	can	lead	to	the	Court	ordering	a	split	trial	on	liability.	There	are	

benefits	and	drawbacks	to	this	approach	for	both	sides.	On	the	one	hand	the	

parties	 can	 focus	on	 the	key	 issues	 in	dispute	without	 committing	 significant	

amounts	of	costs	to	matters	(quantum	which	may	not	be	relevant)	but	on	the	

other	 hand	 it	makes	 the	 equitable	 resolution	 of	 the	 claim	more	 problematic	

probably	 for	 the	 Claimant	 unless	 s/he	 is	 thinking	 ahead	 and	 is	 planning	 /	

fathoming	their	quantum	case.	It	is	a	tactical	consideration	to	be	taken	on	the	
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merits	of	each	case	but	it	will	often	be	a	sensible	steps	to	instruct	a	care	expert	

particularly	where	it	is	felt	the	arguments	on	breach	of	duty	and/or	causation	

are	strong	so	that	the	Claimant	can	understand	the	details	of	the	provision	of	

care,	equipment	and	any	adaptations	s/he	may	need	.	

	

MATTHEW	SNARR		

3.10.19	

	
                                                
1	The	Chartered	Society	of	Physiotherapists	states	that	it	affects	1-3	out	of	every	100,000	people.	Up	

to	two	people	out	of	100	with	herniated	lumbar	discs	may	develop	the	condition.	See	

https://www.csp.org.uk/frontline/article/clinical-update-cauda-equina-syndrome.	
2	Taken	from	paragraph	1	of	Coulson	J’s	judgment	in	Hussain	v	Bradford	Teaching	Hospitals	&	Ors	

[2011]	EWHC	2914	(QB),	Coulson	J	is	quoting	an	unattributed	source.		
3	Or	a	large	lower	disc	hernation	or	sequestration.		
4	These	cases	on	causation,	often	not	seen	in	a	clinical	negligence	context,	can	be	more	contentious	

and	tend	to	revolve	around	arguments	over	whether	a	pre-existing	herniated	disc	was	caused	to	

bulge	further	back	into	the	spinal	nerves,	see	Smith	v	Tesco	PLC	&	Ors	[2016]	EWHC	3252	(QB).		
5	The	difficult	of	the	surgery	and	the	benefits	of	a	more	senior	surgeon	undertaking	a	bilateral	

decompression	were	debated	in	Jones	v	Royal	Devon	and	Exeter	NHS	Foundation	Trust	[2015]	CC	

22.9.15	in	which	the	Court	found	for	the	Claimant	in	circumstances	where	a	more	junior	surgeon	

undertook	the	operation	in	circumstances	which	represented	an	infringement	of	the	Claimant’s	right	

to	make	an	informed	choice	as	to	whether,	when,	and	by	whom,	she	would	be	operated	on.		
6	https://mdujournal.themdu.com/issue-archive/spring-2017/analysis-of-cauda-equina-syndrome-

claims.	
7	Interestingly	JMW	solicitors	FOI	request	suggests	this	figure	might	be	higher,	they	contend	that	from	

2010	–	2016	a	total	of	£43M	was	paid	out	but	it	is	unclear	whether	that	includes	costs,	see	

https://www.jmw.co.uk/services-for-you/clinical-negligence/spinal-injury-claims/press-

releases/spinal-injury-blunders-by-doctors-devastating-lives-and-costing.	
8	Todd	and	Dickson	‘Standards	of	Care	in	Cauda	Equina	Syndrome’	British	Journal	of	Neurosurgery,	

Volume	30,	2016,	Issue	5.		
9	Gleave	JRW,	Macfarlane	R	(1990)	Prognosis	for	recovery	of	bladder	function	following	lumbar	

central	disc	prolapse.	Brit	J	Neurosurg	4:205–210	
10	https://cks.nice.org.uk/sciatica-lumbar-radiculopathy#!diagnosisSub:1	
11	Cauda	equina	syndrome:	a	review	of	the	current	clinical	and	medico-legal	position,	Eur	Spine	J	
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(2011)	20:690–697	at	p691	
12	See	Assessment	and	management	of	cauda	equina	syndrome	Musculoskeletal	Science	and	Practice	

37	(2018)	69–74	at	p70.		
13	See	Assessment	and	management	of	cauda	equina	syndrome	Musculoskeletal	Science	and	Practice	

37	(2018)	69–74	at	p70.	
14	See	paragraph	14	of	Tugendhat	J’s	judgment	in	Zarb	v	Dr	Odetoyinbo	[2006]	EWHC	2880	(QB).	 
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¡  Role of private health providers 

¡ Non-delegable duties of care 

¡ Vicarious liability 

¡ Case Studies 



Private Health Providers 

¡ Political, Social & 
Economic Change 

 

¡  Political 
¡  Smaller NHS 
¡  Privatisation 

¡  Social 
¡ Choice 
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¡  Economic 
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¡  Private Health Insurance  



Private Health Providers 

¡ The Problem 

 

¡  Increasingly complex 
arrangements 

¡  Increasingly complex claims 

¡  Increasingly expensive 
claims 

¡  Lack of insurance 



Private Health Providers 

 

 

¡ Woodland v Swimming 
Teachers Association [2013] 
UKSC 66 

¡ Christian Brothers [2012] 
UKSC 56 

 



Non-Delegable Duty of Care 

¡ Woodland 

 

¡ D can discharge the normal 
duty of care by selecting 
and delegating the 
performance to a reasonably 
competent contractor 

¡  If the duty is non-delegable, 
it cannot be discharged by 
the selection of a reasonably 
competent contractor. 



Non-delegable Duty of Care 

¡ Woodland 
 

¡  C is a patient or child, or 
especially vulnerable or 
dependent on protection of D 

¡  Antecedent relationship between 
C & D which places C in actual 
custody, charge or control of D 
and possible to impute that D has 
assumed a positive duty to protect 
C 

¡  C has no control over how D 
chooses to perform obligation 

¡  D has delegated some function 
that is an integral part of the 
positive duty 

¡  Third party negligent in 
performance of function 



Non-delegable Duty of Care 

¡ GB v Home Office [2015] 
EWHC 819 

 

¡  C detained in immigration centre. 

¡  Treatment by independent GP 
alleged to have been negligent. 

¡  C held against will & dependent 
upon D’s protection 

¡  C was obliged to accept medical 
treatment and had no choice in 
matter. 

¡  Treatment integral to D’s function. 

¡  Delegated to GP. 

¡  It was fair, just and equitable to 
impose a duty. 



Non-delegable Duty of Care 

¡ Razamus v MOJ [2018] 
EWHC 215 

 

¡  C detained in prison. 

¡  Whilst in prison C received negligent 
medical care. 

¡  Custody was not enough 

¡  C had to show that negligent 
healthcare was one of the particular 
types of risk which the MOJ had 
undertaken to protect from when 
assuming physical custody. 

¡  Provision of healthcare was not part 
of a prison’s mainstream or essential 
functions, and formed no part of its 
statutory or common law duty.  That 
was the duty of PCTs. 

¡  No non-delegable duty owed 



Non-delegable Duty of Care 

¡ Farraj v King’s Healthcare 
NHS Trust [2009] EWCA Civ 
1203 

 

¡  C provided a tissue sample for testing. 

¡  D sent that tissue sample to third party 
laboratory. 

¡  Laboratory negligent resulting in a 
negative test.  

¡  Significant difference between treating a 
patient who has been admitted to 
hospital for that purpose and carrying out 
tests on samples. 

¡  Special duty arises because the hospital 
undertook the care, supervision and 
control of persons who, as patients, were 
in special need of care. 

¡  No non-delegable duty owed. 



Vicarious Liability 

¡ Christian Brothers 

 

¡  Employer more likely to have 
the means to compensate. 

¡  Tort committed as a result of 
activity being undertaken by 
employee. 

¡  Employee’s activity likely to to 
be part of business activity of 
employer. 

¡  Employer, by employing, 
created risk of the tort being 
committed. 

¡  Employee under control of 
employer to greater or lesser 
extent. 



Vicarious Liability 

¡ Barclays Bank PLC v 
Various Claimants 
[2018] EWCA Civ 1670 

 

¡  Bank used independent GP to carry out medical 
checks on new employees. 

¡  GP sexually abuse those he examined. 

¡  GP dead when claims made. 

¡  Applying Christian Brothers: 

¡  The bank had more means to satisfy the claims. 

¡  Activity was being carried out on behalf of the 
bank. 

¡  The process was for the bank’s benefit and part of 
the bank’s business activity. 

¡  Risk of tort arose from arrangements made by the 
bank. 

¡  The GP was working under the bank’s control in 
respect of the nature of the medical assessments 
(at homes of Cs) and completion of reports. 

¡  The tort/medical examinations were sufficiently 
closely connected with the relationship between 
the bank and the GP that it was fair and just to 
find bank liable. 



Vicarious Liability 

¡ Grubb v Shannon 2018 SLT 
193 

 

¡  C was injured when receiving treatment from 
a beauty therapist at D’s beauty salon.   

¡  C paid the therapist directly and D argued 
not vicariously liable. 

¡  Applying Christian Brothers 
¡  The beauty therapist carried out the 

activities assigned to her by the 
Defendant. 

¡  The activities were an integral part of the 
Defendant’s business and were for the 
Defendant’s benefit and subject to the 
Defendant’s control and were not part of a 
recognizably independent business. 

¡  The negligent acts and omissions of the 
beauty therapist were a risk that was 
created by the Defendant in assigning 
those activities to her. 

¡  There was a sufficiently close connection 
to justify vicarious liability. 



Vicarious Liability 

¡  Ellis v Wallsend District 
Hospital [1990] 2 Med LR 103  

 

¡  Neurosurgeon was ‘honourary 
medical officer’ at D’s hospital. 

¡  Allowed to use operating theatres 
for his own patients. 

¡  D would book patients for surgery 
at a time when Neurosurgeon was 
rostered to use theatre and C paid 
Neurosurgeon directly. 

¡  Examining whole relationship 
between the parties it was obvious 
that C was an independent 
specialist and engaged in his own 
rather than the hospital’s business. 

¡  Does this case survive Christian 
Brothers? 



Case Study 

¡ Case Study 1 

 

¡  Police engage a locum GP 
to advise whether detainee is 
fit to be detained and 
interviewed prior to charge. 

¡ C injured by failure to identify 
psychotic episode and refer 
to hospital. 
¡  Is there any remedy 

against the Police? 
 



Case Study 

¡ Case Study 2 
 

¡  Cosmetic Clinic offering to advise on and 
arrange surgical enhancements for a fee. 

¡  A choice of 3 surgeons with differing fees 
paid directly to surgeon.  

¡  At a choice of two private hospitals with 
differing fees paid directly to hospital. 

¡  Private hospital engaging a locum GP to 
provide post-operative care. 

¡  C injured by the negligence of the 
surgeon. 
¡  Is there any remedy against the Clinic? 
¡  Is there any remedy against private 

hospital? 

¡  Is that different if locum GP negligent? 

¡  Is that different if only one fee payable to 
the Clinic? 
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Agenda  
 

¡  Evidence: Adverse Inferences and Wayward Experts 

¡  Secondary Victims in Clinical Negligence 

¡ NICE Guidelines as prima facie evidence of negligence 

¡ Montgomery in practice 

¡ Costs budgeting, Proportionality and ATE Premiums 

¡ Custody and Clinical Negligence 



Manzi –v- King’s College   

•  Adverse inferences from absence of witness: Wisniewski 
principles 

•  C contended “basic tenet” of natural justice that not have to 
defend against calculated silence 

•  Adverse inference is discretion 

•  Tangential witness and explanation for not calling  

•  Procedurally C could have pursued evidence through case 
management (or own approach to witness) but chose not to 



JAH –v- Burne 

•  Complex and unusual case of thrombo-emboli restricting 
blood supply to left arm and left leg leading to amputation  

•  GPs failure to refer to Consultant Vascular Surgeon 

•  Significant causation point: what was the “cut off” point where 
anticoagulants would have been effective? What would 
outcome have been in the event of proper referral? 

•  Evidential difficulties for C: own evidence not reliable and 
medical records limited 

•  Giving C the benefit of the doubt when causation evidence 
not available as a result of D’s negligence 

•  Essentially an adverse inference in reverse 

•  Also RE –v- Calderdale: D’s destruction of medical records 
gives C a “favourable” reading of the available records  



The swearing expert  

•  Arksey –v- Cambridge University Hospitals NHSFT [2019] 
EWHC 1276 (QB) 

•  Significant causation issue turning on expert evidence 

•  C’s expert: unimpressive, embarrassing, swearing 

•  Hadn’t considered all of the medical records despite 
having attended joint meeting and D’s expert’s report 
having referred to them 

•  Evidence soundly rejected as unreliable 

•  Criticism of lawyers for letting the situation arise 



Secondary Victims  

•  Alcock –v- Chief Constable of South Yorkshire [1992] 1 
AC 310 

•  Criteria:  
•  Class of persons related to victim 
•  Closeness in time and space 
•  Shocking event or aftermath directly perceived by sight or 

hearing 
•  Psychiatric illness induced by “sudden appreciation by sight 

of sound of a horrifying event which violently agitated the 
mind” not gradual assaults on the nervous system;  

•  Horrifying judged by objective standards and by reference 
to persons of ordinary susceptibility. 

•  Difficulties in clinical negligence cases: Liverpool 
Women’s Hospital –v- Ronayne  



RE –v- Calderdale  

•  Birth injury claim: hypoxic brain injury 

•  RE: pale, floppy, lifeless body with bruised, swollen head 

•  Mother: primary victim: breach occurred before RE’s 
head crowned 

•  Grandmother: secondary victim - outwardly, objectively 
shocking without warning or conditioning “not an event 
of the kind to be expected as part and parcel of the 
demands and experience of childbirth”.   



NICE Guidelines  

•  Price –v- CWM Taf University [2019] EWHC 938 (QB) 

•  Surgery contraindicated by NICE Guidelines 

•  Departure from NICE Guidelines NOT necessarily prima 
facie evidence of negligence 

•  Where is departure from NICE Guidelines calls for an 
explanation 

•  Nature and degree of detail of explanation will depend 
on the facts 



Montgomery and experts 

•  Duce –v- Worcester Acute Hospitals NHS Trust [2018] 
EWCA Civ 1307 

•  2 fold test: 
•  What risks are associated with treatment that should 

be known to clinician? 
•  Whether risks were “material” such that C should have 

been advised of them (Montgomery) 

•  If don’t overcome the first hurdle (can’t establish 
reasonable knowledge of the risk at the time) don’t 
reach test of materiality  

•  First limb requires expert evidence  

 



“intimately linked” 

•  Correia –v- University Hospital of North Staffordshire 
[2017] EWCA Civ 356 

•  Diamond –v- Royal Devon and Exeter [2019] EWCA Civ 
585 

•  Interpretation of Chester –v- Afshar [2004] UKHL 41 to 
escape conventional causation 

•  While Chester was an unusual case and a modest 
departure in relation to causation something would still 
have been different (surgery deferred)  

•  Needs to be a factual basis that injury is “intimately 
linked” 



Money, Money, Money 

•  What does costs budgeting mean on detailed 
assessment? 

•  Harrison –v- University Hospitals Coventry and 
Warwickshire NHS Trust [2017] EWCA Civ 792 

•  Good reason to depart downwards or C recover 
budgeted costs 

•  Non complet ion o f phase? Depend on the 
circumstances and proportionality but may be good 
reason 

•  Barts Health NHS Trust –v- Salmon (Central London CC, 
HHJ Dight CBE) 



West and Demoulipied 

•  Important decision for ATE premiums 

•  Procedure for challenge of ATE premiums: 
•  Bespoke policies subject to challenge on method of 

calculation 
•  Block rated policies require expert evidence as to the 

market place and calculation for purposes of 
challege 

•  Considering proportionality at detailed assessment:  
•  Wide interpretation: all the circumstances 
•  Total figure at the end – if disproportionate review by 

phase to get to reduced phases 
•  Exclude irreducible items 



Custody and Contempt 

•  George Eliot Hospital –v- Elder [2019] EWHC 1813 (QB) 

•  Exaggeration of injury in clinical negligence claim 

•  Pleaded in excess of £2.5 million and recovered 
£120,000 

•  Surveillance evidence 

•  Contempt proceedings leading to committal 

•  Scale of fraud against NHS (public funds) 

•  5 month custodial sentence (not suspended) 



Custody and Contempt 

•  George Eliot Hospital –v- Elder 

•  Exaggeration of injury in clinical negligence claim 

•  Pleaded in excess of £2.5 million and recovered 
£120,000 

•  Surveillance evidence 

•  Contempt proceedings leading to committal 

•  Scale of fraud against NHS (public funds) 

•  5 month custodial sentence (not suspended) 
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Clinical Negligence Seminar: Case Law Update 

Kirsty McKinlay 

3 October 2019 

 

In a speech given on 16 May 20191 Lord Rupert Jackson, retired Master of the Rolls, 

suggested that in the future there may be a wholly reformed system for resolution of clinical 

negligence claims.  Part of the reforms would include utilising a simplified and objective 

statutory test for liability, being whether the patient had suffered a “reasonably avoidable 

injury”.  His proposals appear quite radical and his speech makes a fascinating read if you 

have the time but happily we are not there yet.  Nevertheless, in the arena of clinical 

negligence claims a number of cases in the last two years have seen some less extreme 

movement in considering issues of liability and causation, but change nonetheless.   

 

In this handout and my seminar today I hope to cover some recent case law in relation to a 

limited selection of topics as follows:  

• Evidence: Adverse Inferences and Wayward Experts 

																																																													
1	At the Medico-Legal Conference	
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• Secondary victims in clinical negligence 

• NICE Guidelines as prima facie evidence of negligence 

• Montgomery in practice 

• Costs Budgeting, Proportionality and ATE Premiums 

• Custody and Contempt: George Eliot Hospital NHS Trust -v- Elder [2019] EWHC 

1813 (QB) 

 

My aim is direct you to the relevant cases and give my view as to some of the implications 

and meaning.  The selection of topics is largely based upon matters I have come across in the 

recent past in my own practice and found interesting, rather than any particularly technical 

process of selection!  This is not intended to be comprehensive account of recent clinical 

negligence cases or constitute legal advice but hopefully you will find it interesting and 

useful to some extent.   

 

Evidence: Adverse Inferences and Wayward Experts 

 

The leading case in relation to drawing adverse inferences from a failure to call witness 

evidence is Wisniewski v Central Manchester Health Authority [1998] PIQR P324.  That was 

a clinical negligence case in which a doctor failed to attend to give evidence for the 

Defendant and the Court exercised its discretion to draw an adverse inference from the failure 

to give evidence.  It is well established from that decision that there are four principles in 

relation to adverse inferences:   
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(a) in certain circumstances a Court may be entitled to draw adverse inferences 

from the absence or silence of a witness who might be expected to have 

material evidence to give on an issue in an action; 

(b) if a Court is willing to draw such inferences they may go to strengthen the 

evidence adduced on that issue by the other party or to weaken the evidence, if 

any, adduced by the party who might reasonably have been expected to call 

the witness; 

(c) there must, however, have been some evidence, however weak, adduced by 

the former on the matter in question before the Court is entitled to draw the 

desired inference; in other words, there must be a case to answer on that issue; 

(d) if the reason for the witness’s absence or silence satisfies the Court then no 

such adverse inference may be drawn. If, on the other hand there is some 

credible explanation, even if it is not wholly satisfactory, the potentially 

detrimental effect of his or her absence or silence may be reduced or nullified.  

  

The matter has been revisited again in a clinical negligence setting in the case of Manzi -v- 

King’s College Hospital NHS Foundation Trust [2018] EWCA Civ 1882.  The facts of the 

matter are that the Claimant had given birth at the Defendant's hospital.  Following the birth 

an ultrasound scan and examination were undertaken and confirmed approximately 2cm of 

retained placenta.  The Claimant was advised that the retained placenta would pass 

spontaneously.  However approximately 2 weeks later the Claimant began to suffer from 

severe abdominal pain.  She was readmitted to hospital having experienced severe pain and a 

further scan suggested a larger area of retained placenta. The Claimant underwent surgery to 

removal the placenta and subsequently suffered a haemorrhage.  The Claimant alleged 

negligence on the part of the Defendant in failing to identify that a substantial part of the 



4 
	

placenta had been retained.  The Defendant accepted that a small piece of placenta might 

have been retained, but maintained that it was not substantial.  

 

At first instance, the Defendant called factual evidence from the registrar, Dr Ali, who 

examined the Claimant following the birth and performed the initial ultrasound and the 

sonographer who performed the ultrasound following the Claimant’s readmission.  The 

Claimant contended as part of her evidence that the doctor who had attended to her on the 

day of her surgery had told her that the placenta removed was a lot larger than expected, but 

the Defendant did not call evidence from that doctor (Dr Hooper).  

 

At first instance, the judge concluded that the retained tissue was not substantial as alleged 

and dismissed the claim.  The Claimant submitted that an adverse inference should be drawn 

against the Defendant as a result of its decision not to call the doctor that attended the 

Claimant following surgery.   

 

On appeal the issues were (i) whether the judge had erred in his evaluation of the evidence;  

and (ii) his failure to draw an adverse inference against the Defendant.  In respect of the latter 

the Claimant contended that it is a basic tenet of natural justice that it is unjust for a claimant 

to have to defend herself in the civil courts against calculated silence.  This principle is 

particularly important in clinical negligence cases where there is an asymmetry between the 

knowledge of the patient and their doctors.  The Claimant contended that the judge should 

have found that the Wisniewski principles were satisfied where (i) the evidence of Dr Hooper 

was material in that it would have substantially strengthened the Claimant’s case; (ii) there 

was a case to answer on that issue; and (iii) no explanation was given for Dr Hooper’s 

absence.  
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The appeal was dismissed on the basis that the Court always retain a discretion in relation to 

drawing an adverse inference and this did not give rise to an obligation to draw such an 

inference, even where the relevant principles were engaged.  As we are all aware, an 

appellate Court will always be slow to intervene in the exercise of discretion  

 

The Judge had considered the central nature of the witness in Wisniewski but by comparison, 

the judge decided that, in this claim, the absent witness's role and evidence in the instant case 

was tangential.  When considering the principles enunciated in Wisniewski, there was an 

explanation for the witness's absence, which was a decision on proportionality grounds taken 

by the Defendant.  It was not therefore a case where a Defendant or witness had deliberately 

prevented or avoided the admission of evidence that would undermine their case.   

 

From a procedural point of view the Court of Appeal provided some guidance for claimants 

in a similar position by suggesting actions that the Claimant could have taken herself before 

trial.  It was relevant that, although the Claimant had sought a direction for disclosure of 

information about Dr Hooper, she had not sought an order that Dr Hooper should provide a 

witness statement.  If the Claimant considered Dr Hooper's evidence to be as important as she 

subsequently asserted, she could have asked for a direction which contained a warning as to 

adverse inference.  Moreover, even without such a direction, the Claimant could have made 

arrangements to obtain evidence from Dr Hooper directly.  There was no requirement for the 

Defendant to file and serve a witness statement from a doctor simply because she was one of 

a number of people who had evidence, however tangential, relating to the relevant treatment.   

 



6 
	

It is not just witness evidence that can lead to an inference being drawn but also other absent 

evidence, as was touched upon and discussed in the case of JAH -v- Burne and Ors [2018] 

EWHC 3461 (QB).  The claim arose as a result of multiple admitted failures on the part of a 

number of Defendant GPs to properly examine the Claimant and appropriately refer her, 

where she was suffering from thrombo-emboli restricting the blood supply to her left arm and 

left leg.  Despite a number of admissions of breach of duty, at trial there were still substantial 

live issues of breach of duty and causation.  These were particularly complex in light of the 

factual background, the unusual nature of the Claimant’s condition and the difficulties related 

to the progressive nature of the injury and the tipping point  for anticoagulation treatment to 

be effective and amputation avoided. 

 

The burden was upon the Claimant to prove causation and that “but for” the Defendants’ 

negligence, injury would have been avoided.  However, there were significant evidential 

difficulties identified in Martin Spencer J.’s outline of the evidential hierarchy.  The 

contemporaneous medical records would ordinarily be the best evidence but in this case, 

where the Claimant was not provided with appropriate medical care there was a paucity of 

evidence.  The Claimant herself may provide the next best evidence but in this case the 

Claimant suffered from learning difficulties and could give no evidence of any weight.  The 

Claimant’s mother also suffered from dementia and could not give evidence of any weight.   

 

In relation to causation, the Court concluded that, despite breaches of duty on the part of the 

First, Second and Fourth Defendants, even if those Defendants had not been in breach of 

duty, there would have been no urgent referral to a vascular surgeon and the amputation of 

the Claimant’s limbs would not have been avoided.   
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However, there was a difficulty in relation to the amputation of the left arm where the tipping 

point was much later.  The Third Defendant had admitted breach of duty in failing to urgently 

refer to a Consultant Vascular Surgeon and the issue was whether at the time of that referral it 

would have been too late to save the Claimant’s arm from amputation.  The Judge 

acknowledged that, in light of the unusual nature of the Claimant’s condition and 

presentation, there was a doubt whether, upon referral anticoagulation treatment would have 

been appreciated as appropriate and administered in time.  The burden was upon the Claimant 

to prove this but there was an absence of evidence available to the Claimant in light of the 

paucity of available evidence already discussed.   

 

The Judge effectively drew an adverse inference against the Defendant by giving the 

Claimant the benefit of the doubt.  Martin Spencer J stated: “There is, of course, a doubt 

whether anticoagulation would have been appreciated as the appropriate treatment and 

whether, if it had, it would have been in time. It seems to me that it is only fair and just that 

this doubt should be resolved in the Claimant’s favour, as it was the Third Defendant’s 

admitted breach of duty which deprived her of this opportunity. There is, in this area of the 

law, no scope for damages to be awarded on the basis of “loss of a chance”: see Gregg v 

Scott [2005] 2 A.C. 176 and resolution of the issue is on an “all or nothing” basis, 

determined on the balance of probability.  In my judgment, in resolving issues of detail such 

as how long it would have taken for the Claimant to be seen, how long it would have taken 

for investigations to be carried out and when a competent vascular surgeon would have 

appreciated that anticoagulation was the appropriate treatment, the court should err in 
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favour of the Claimant where it is the Defendant’s negligence which deprives the court of the 

best evidence and causes the need to delve into this hypothetical world.” 

 

While the facts of this case were extremely unusual, this case demonstrates that where there 

is a clear absence of evidence attributable to the Defendant’s breach of duty the Court will 

adopt a “benevolent” approach to the Claimant who is placed in evidential difficulties as a 

result.  A further good example of this is found in the case of RE & Others –v- Calderdale 

and Huddersfield NHSFT [2017] EWHC 824 (QB) discussed further below where the 

Defendant’s had erroneously destroyed the Claimants’ medical records.  Although there had 

been attempts to reconstitute the records by way of copies these were very poor and gave rise 

to doubts as to the integrity of the records.   Goss J. found that although there had been no 

deliberate attempt by the Defendant to destroy records, they had been lost as a result of the 

Defendant’s negligence.  In those circumstances the appropriate way to proceed was on the 

rebuttable presumption that the reading of the medical records should be the “most 

favourable” reasonable reading available to the Claimants.   

  

The expert evidence in JAH was complex but Martin Spencer J. commended both the 

Claimant’s expert and the Defendant’s expert for their sensible approach to giving evidence.  

That is in stark contrast to his comments in the recent case of Arksey –v- Cambridge 

University Hospitals NHS Foundation Trust [2019] EWHC 1276 (QB) which is a cautionary 

tale for all parties in relation to expert evidence.  This is particularly timely at the moment 

where Lady Justice Nicola Davies has only just given a warning in relation to using medical 

experts who are no longer in clinical practice2.  That warning was given alongside further 

																																																													
2	https://www.litigationfutures.com/news/senior-judge-attacks-expert-witness-dinosaurs  
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comments from Mr Justice Martin Spencer in relation to poor expert evidence when he 

directly referred to the Arksey case as an example of poor practice.   

 

The case of Arksey concerned a claim arising out of an admitted failure by the Defendant to 

admit the Claimant to hospital following a bleed from a cerebral aneurysm.  The Claimant 

also alleged a negligent delay in providing appropriate treatment (insertion of a ventricular 

peritoneal shunt).   

 

The Defendant admitted breach of duty in failing to admit the Claimant to hospital and carry 

out a CT scan and in delaying insertion of the VP shunt for a period of 3 months but it denied 

causation in relation to the rebleed.  The Claimant alleged that, had she been admitted, she 

would have avoided a re-bleed that occurred the following day causing major injury.  The 

Defendant denied that anything would or could have been done to avoid the re-bleed 

occurring and the subsequent injury.   

 

In light of the issues, the expert evidence called by both sides was clearly crucial.  

Unfortunately the Claimant was somewhat disadvantaged by her expert who was roundly 

criticised by the Court.   

 

In paragraphs 62 to 76 of his judgment Martin Spencer J was damning of the Claimant’s 

expert in respect of both his preparation of his reports and his preparation for trial.  It was 

noted that his written reports simply did not deal with all of the evidence, including the 
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witness statements and the medical records.  His excuse that he did not have all the medical 

records provided to him was shown to be demonstrably wrong.   

 

His oral evidence was described as unimpressive and embarrassing which, in light of it being 

noted that he had uttered “an expletive” during his oral evidence, was hardly surprising.   

 

The reason that this is a cautionary tale for solicitors (and dare I say Counsel?) is that the 

Claimant’s lawyers were also in the line of fire where the judge expressly referred to their 

failure to advert the aforesaid problems.  Martin Spencer J. pointed out that the Claimant’s 

expert was allowed into the witness box despite the clear and obvious deficiencies in his 

evidence which must have been apparent some time before.    

 

We are all aware of how important it is in any case to select your expert wisely but that does 

not just relate to their qualifications and expertise but also their commitment, preparation and 

the quality of their written evidence.  Ultimately, while the expert will give his or her own 

evidence, the lawyers are responsible for the instruction and the way the claim is presented.  

It is for those instructing an expert to check his or her written evidence and ensure that it is 

clear and comprehensive and deals with all the relevant issues and evidence.   

 

In relation to an expert’s preparation for trial coaching is not permitted and care must be 

taken not to overstep that line.  Nevertheless, it is for the lawyers to ensure that an expert has 

read and understood all the relevant documentation (including any literature relied upon) and 
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fully understands the issues that remain in dispute and upon which he or she will be asked to 

give evidence upon at trial.   

 

Secondary Victims in Clinical Negligence Cases: “Nervous Shock” in a Clinical 

Negligence Context   

 

The principles in respect of secondary victims remain those enunciated in the case of Alcock 

–v- Chief Constable of South Yorkshire [1992] 1 AC 310.  In order to recover damages as a 

secondary victim, a claimant must satisfy the following criteria:  

[a]  the secondary victim must be within a class of persons closely related to the 

victim;  

[b] there must be a closeness in time and space to the events of the accident or 

incident which gives rise to the tortious liability;  

[c] the shocking event or its aftermath must be directly perceived by the sight or 

hearing of the secondary victim;  

[d] the psychiatric illness must be induced by shock being “the sudden 

appreciation by sight or sound of a horrifying event which violently agitated 

the mind.  It has yet to include psychiatric illness caused by the accumulation 

over a period of time of more gradual assaults on the nervous system” (per 

Lord Ackner P 401F of Alcock);  

[e] whether an event is to be recognised as “horrifying” must be judged by 

objective standards and by reference to persons of ordinary susceptibility.   
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Historically there have been relatively isolated examples of claimants recovering damages as 

secondary victims in clinical negligence cases but until 2017 it was generally considered to 

be exceptionally difficult for a claimant in a clinical negligence context to succeed in arguing 

that they fell within the Alcock criteria.  The reasoning for this was as described in the case of 

Liverpool Women’s Hospital NHSFT –v- Ronayne [2015] EWCA Civ 588 that “a visitor to a 

hospital is necessarily to a certain degree conditioned as to what to expect…..what is 

required in order to found liability is something which is exceptional in nature”.   

 

However, arguably the position changed (or in reality was clarified) in the case of  RE & 

Others –v- Calderdale and Huddersfield NHSFT [2017] EWHC 824 (QB) in which the Court 

provided guidance on the circumstances in which a secondary victim claim for clinical 

negligence may be successful.  In that case RE suffered a hypoxic brain injury as a result of 

negligent failure in the management of her birth.  Alongside RE’s own claim, both her 

mother and grandmother (present at the birth) brought claims for “nervous shock” as 

secondary victims.  The Claimants contended that when RE was born her body was pale, 

floppy and she was without respiratory or heart rate.  Her head was described as bruised, 

purple and swollen.  She was resuscitated and it took 10 minutes of resuscitation for a heart 

rate and a further 2 minutes for a first gasp.  All this took place in the presence of her mother 

and grandmother.  

 

There was an issue as to whether RE’s mother was a primary victim or a secondary victim 

and Goss J. found that where the breach of duty leading to injury occurred before RE’s head 

crowned, she was a primary victim.  However, he went on to consider the position in relation 



13 
	

to RE’s mother’s status as a secondary victim in the event that he was wrong in relation to 

this determination.   

 

Goss J. referred to Ronayne, RE’s mother and grandmother had both suffered PTSD brought 

about by seeing RE born as a lifeless apnoeic baby who required extensive resuscitation.  

This was outwardly shocking, there was no warning or conditioning of what may occur and it 

was exceptional in nature.  “It was not an event of the kind to be expected as ‘part and 

parcel’ of the demands and experience of childbirth”.  

 

The principles were also touched upon the in the recent cases of Yah –v-  and Zeromska-

Smith –v- United Lincolnshire Hospitals NHS Trust [2019] EWHC 980 (QB).  However, in 

both of those cases the Court (Whipple J and Martin Spencer J respectively) determined that, 

where the babies were stillborn as a result of clinical negligence, the claimant mothers were a 

primary victim rather than a secondary victim and did not need to bring herself within the 

criteria of Alcock.  This was in line with the principles also discussed in RE.   

 

In my view RE does not represent any sort of sea change in the law in respect of secondary 

victims in clinical negligence cases, damages in appropriate cases have always been 

recoverable.  It does nothing more than clarify the position and the claim succeeded on its 

facts.  However, it does dispel the myth that there is something particularly different in 

clinical negligence cases that prevents successful secondary victim claims.  
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Since the decision in RE there have been further cases where claimants have been 

unsuccessful in their argument that they fall within the principles of Alcock on the facts (for 

example Doosey –v- Leeds Teaching Hospital NHS Trust [2017] 8WLUK 345).  Moreover, 

there has certainly not been a flood of secondary victim claims as some had anticipated and 

there are no reported cases since RE where secondary victim claims have been upheld.  

However, while not reported, we have been able to use RE to pursue secondary victim claims 

in appropriate circumstances where there would otherwise have been issues in relation to the 

relative horror of a hospital setting.     

 

NICE Guidelines as prima facie evidence of negligence 

 

Where a relevant NICE guideline exists one may expect it to be relied upon in relation to 

breach of duty as evidence that may lend support for or against any alleged negligence.  

Indeed, you may have something to say if your medical expert didn’t comment upon relevant 

NICE Guidelines and this has always been strong evidence in relation to proper clinical 

practice.   

 

However, the standing of NICE guidelines as prima facie evidence of negligence expressly 

addressed by Birss J in the case of Price –v- CWM Taf University [2019] EWHC 938 (QB) 

being an appeal from a first instance decision of HHJ Petts.   

 

The claim arose in relation to 3 operations undertaken to the Claimant’s right knee, being two 

arthroscopy procedures and a partial knee replacement.  The Claimant made allegations in 
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relation to all three surgeries.  First he alleged that he was not properly consented in relation 

to part of his first surgery (a microfracture). Second he alleged that his second arthroscopy 

was contraindicated, contrary to the NICE guidelines and should not have been undertaken.  

He also alleged that he was not properly consented for the same.  Finally, in respect of his 

third surgery being partial knee replacement, the Claimant alleged that the surgery had been 

undertaken negligently as the prosthesis was misaligned.   

 

At first instance HHJ Petts dismissed the claim and in respect of the NICE guidelines found 

that these make clear that, while they have been arrived at after careful consideration, they do 

not override the individual responsibility of healthcare professionals to make decisions 

appropriate to the circumstances of the individual patient.  After noting that they do not 

override the need for appropriate individual decisions the judge also concluded that “nor is 

failure to follow the guidelines prima facie evidence of negligence”.  The Claimant appealed 

including in respect of the departure from the NICE guidelines on the basis that HHJ Petts 

was wrong to find that failure to follow the NICE Guidelines was not prima facie evidence of 

negligence.   

 

On appeal Birss J specifically stated that “I decline to be drawn into what could be a far 

reaching debate about whether any departure from any aspect of the NICE Guidelines is or is 

not prima facie evidence of negligence…”.  Nevertheless, he then subsequently went on to 

say that on the facts of this case he agreed with HHJ Petts that the departure from the 

guidelines in this particular case was not prima facie evidence of negligence.  Generally 

when considering the position in relation to departures from the NICE guidelines Birss J 

stated “Nevertheless what must be right is that a clinical decision which departs from the 
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NICE Guidelines is likely to call for an explanation of some sort. The nature and degree of 

detail required will depend on all the circumstances.”  

 

Again, I don’t think this represents a sea change where the High Court has simply clarified 

that each case will turn on its facts.  However, it is a clear and timely reminder that breach of 

the NICE guidelines will not be a “slam dunk” by way of prima facie evidence of negligence 

in any case.   

 

Montgomery in practice 

 

When the decision in Montgomery -v- Lanarkshire Health Board [2015] UKSC 15 was first 

handed down it was a significant move away from the Bolam test in relation to consent cases.  

The Supreme Court discussed Bolam in relation to consent cases at length and determinedthat 

the test had no application in relation to the duty to advise of the risks of injury involved in 

treatment.   

 

However, it has become apparent from the case of Duce -v- Worcester Acute Hospitals NHS 

Trust [2018] EWCA Civ 1307 that expert opinion is still relevant to consent cases and the 

duty to give informed consent.  Although the Bolam test has no application in the 

determination of whether a patient should be told about the risks of injury involved in 

treatment, the expert opinion of a responsible body of medical practitioners remains relevant 

to a determination as to what risks associated with treatment, were or should have been 

known to the clinician.   
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The claim in Duce arose as a result of a total abdominal hysterectomy and bilateral salpingo-

oophorectomy performed on the Claimant to deal with her symptoms of pain and heavy 

menstruation.  As a consequence of the operation the Claimant suffered nerve damage and 

subsequently suffered serious and permanent Chronic Post Surgical Pain. The Claimant 

alleged that she was not adequately warned of the risk of pain continuing or worsening 

following surgery and informed consent was not obtained.   

 

At trial, HHJ Worster concluded that there was no breach of duty on the part of the Defendant 

but that causation was not established in any event where, had the Claimant been advised of 

the pain as she alleged, she would have proceeded with the surgery in any event.   

 

During the course of the trial, HHJ Worster heard evidence from expert gynaecologists and 

relied upon the evidence of the Defendant’s expert in his conclusions as to what risks of 

surgery should have been warned of.  On the basis of the expert evidence the Judge 

concluded that there was no duty to warn of chronic pain or nerve pain where the risk of such 

pain was not recognised by gynaecologists at the time.   

 

On appeal the Claimant argued that the Judge had failed to apply the test set out in 

Montgomery in that he failed to consider whether the risk in question was ‘material’ in view 

of the fact that the Claimant’s motivation for the surgery was to relieve her pre-existing pain.  

Instead he adopted an analysis akin to the Bolam test and relied unduly on the evidence of the 

Defendant’s expert which was framed in terms of the law as established in Bolam. 

 

This was rejected by the Court of Appeal which concluded that when correctly interpreted 

Montgomery does not compel the Court to disregard the expert evidence.  Rather expert 
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evidence is required to ascertain whether a risk is one that a clinician is or should have been 

aware of.  If a clinician is not aware of a risk then no question of whether it is a “material” 

risk arises because it a clinician is not required to warn of a risk of which he cannot 

reasonably be taken to be aware.  

 

 

 

In addition, since Montgomery, there remains the continuing difficulties in establishing 

causation in consent cases, where the burden is upon a Claimant to show that, had he or she 

been properly consented in accordance with Montgomery, a different outcome would have 

followed.   

 

The cases of Duce, Correia -v- University Hospital of North Staffordshire NHS Trust [2017] 

EWCA Civ 356 and Diamond -v- Royal Devon and Exeter NHSFT [2019] EWCA Civ 585 

provide useful guidance in relation to the position as to causation following Montgomery 

where conventional causation is not established.  These cases concern whether Montgomery,  

when seen in the context of Chester -v- Afshar [2004] UKHL 41, gives rise to a right to claim 

damages notwithstanding a failure to establish conventional causation, where the injury is 

“intimately connected” to the failure to obtain properly informed consent.  

 

The claim in Correia arose in relation to the Claimant’s recurrent foot neuroma for which she 

had undergone surgery.  Following the surgery the Claimant continued to suffer pain and 

developed CRPS.  The Claimant claimed that the surgery was negligently carried out and that 

she had not given informed consent for the surgery where she had consented to a 3 stage 

procedure and only 2 stages of the surgery had been undertaken.   
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At trial the Recorder found that the surgery had been negligently carried out.  Despite this 

breach of duty the Recorder concluded on the evidence that the Claimant’s ongoing pain was 

not caused by the negligent surgery.  Moreover, the Recorder found no breach of duty in 

relation to the issue of consent.   

 

On appeal in relation to the informed consent issue, the Claimant argued that the Recorder 

should have found a breach of duty in relation to the issue of informed consent, where the 

Claimant had consented to a 3 stage procedure but only 2 stages had been carried out.  The 

Claimant’s position was that if she could establish breach of duty and could bring herself 

within the causation principle established in Chester, she would not have to show that the 

Defendant’s caused the damage in the conventional sense.  The Claimant contended that in 

those circumstances it would be sufficient to show that the injury was within the scop of the 

Defendant’s duty to warn when he obtained consent.   

 

In his judgment Simon LJ, did rehearse the ratio of Chester in the following terms: “If there 

has been a negligent failure to warn of a particular risk from an operation and the injury is 

intimately connected to the duty to warn, then the injury is to be regarded as being caused by 

the breach of the duty to warn; and this to be regarded as a modest departure from 

established principles of causation”.   

 

However, the Court of Appeal refused to find that there had been any failure to obtain 

informed consent.  The correct consent procedure was followed up to the commencement of 

the surgery and it did not follow that the negligent omission of the 3rd  stage of surgery  

negated that consent.  The surgery was negligently carried out but that did not make the 
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surgery a different operation for the purposes of consent nor an operation for which specific 

consent was required.  The Claimant made an informed choice to have the surgery and the 

injury was not “intimately linked” with the duty to warn.  In addition, in contrast with 

Chester, there was no suggestion that if warned of the risk, the Claimant would have deferred 

the operation and not proceeded on that day.  This was a crucial distinction from Chester 

relevant to establishing causation where an injury is “intimately linked” but also ultimately 

caused by the failure to warn.   

 

Despite the failure of this argument in Correia, the discussion by Simon LJ was relied upon 

in the subsequent case of Diamond.  In that case the claimant had undergone spinal surgery 

and had developed a post operative abdominal hernia which was repaired using a mesh 

repair.  As a result of the mesh repair the Claimant suffered severe abdominal pain and 

swelling.  Eventually the Claimant underwent further surgery to remove the mesh and a full 

abdominoplasty was undertaken.   

 

The Claimant alleged breach of duty on the part of the Defendant both (i) in failing to 

identify and treat her hernia; and (ii) in failing to obtain informed consent prior to proceeding 

to the mesh repair of the hernia.   

 

In respect of the second allegation as to failure of informed consent, at first instance it was 

found that the appropriate information for the purposes of informed consent had not been 

given to the Claimant but that, had she been so informed, she would have elected to proceed 

with a mesh repair in any event.  This was despite the Claimant’s evidence to the contrary.   
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At trial the Judge accepted that the Claimant was a credible and truthful witness, but he 

considered that “recalling specific events or conversations is markedly different from 

attempting to reconstruct what her response would or might have been if given certain 

information.”.  Having weighed the evidence very carefully, the Judge concluded that it 

would have been irrational for the Claimant to have opted for suture repair and, therefore, on 

the balance of probabilities she would not so have done.  On appeal the Court of Appeal 

upheld this decision and found that the judge had not applied a single test of “rationality” 

without more to the issue of causation but, rather, had adopted a “detailed, nuanced and 

insightful” approach and given an assessment that was properly open to him to make on the 

evidence.   

 

At first instance the Claimant also argued that, where there has been a negligent non 

disclosure of information by a doctor, then that, of itself, can create a right for the patient to 

claim damages.  This was rejected by the trial judge on the basis that there was no such right 

established by the case law.   

 

On appeal the Claimant’s submissions were based on a different premise in relation to her 

psychiatric injury.  The Claimant relied upon Chester and the comments of Simon LJ in 

Correia and contended that, even if she could not succeed on the basis of conventional 

causation principles, her psychiatric injury was at least “intimately connected” to the failure 

to obtained informed consent and damages were recoverable.   

 

Despite the change of emphasis, this ground was also rejected on appeal.  The Court of 

Appeal concluded that where conventional causation was not established, in that the Claimant 

would still have proceeded with the same mesh repair surgery, there was no factual basis 
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upon which to argue that her psychiatric injury was otherwise “intimately connected” to the 

injury so as to sound in damages.  Essentially this was the similar point highlighted by Simon 

LJ in relation to Correia, that where the breach of duty has caused no factual change in 

events at all (such as the deferred surgery in Chester) there is no ground for causation being 

established at all to sound in damages.   

 

These cases show that, although Montgomery substantially changed the landscape in relation 

to informed consent expert evidence is still likely to be required in relation to breach of duty 

and the risks that should have been warned of.  In relation to causation, Montgomery has not 

made any change to the established position of the need to establish causation even where 

breach of duty to obtain informed consent is established.   
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Costs Budgeting, Proportionality and ATE Premiums in Clinical Negligence 

 

I have included this as a topic largely out of selfish interest because it is an area that I find 

interesting (sad, I know!). However, it is also an area where I frequently see the consequences 

of decisions in relation to costs in clinical negligence cases first hand in my costs practice.  

 

Until June 2017 unless a costs budget had been exceeded, costs budgeting was perceived to 

have limited impact at the coal face of detailed assessment.  Although the rules stated that the 

Court should have “regard” to the last approved budget and not depart from it without good 

reason, there was virtually no guidance as to how this should be put into practice.  Unless the 

budget had been exceeded, some judges were regularly still engaging in an item by item 

assessment of budgeted costs within the constraints of the budget almost as a cap.  However 

the case of Harrison -v- University Hospitals Coventry and Warwickshire NHS Trust [2017] 

EWCA Civ 792 has fundamentally changed that perception.   

 

In that decision the Court of Appeal confirmed that so far as budgeted costs were claimed 

within a bill of costs, pursuant to CPR 3.18 the costs judge is then precluded from subjecting 

them to a “conventional” detailed assessment at the behest of the appellant as paying party 

unless good reason for doing so was shown. 

 

This makes clear how costs budgeting is to be used to reduce the burden of detailed 

assessments by budgeting the costs recoverable.  Ultimately, unless there is a good reason to 

depart downwards from the budget, a Claimant will recover his or her budgeted costs claimed 

upon assessment.   
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The Court in Harrison suggested that it was preferable not to issue guidance to what will 

constitute a “good reason” but did give some reference points at paragraph 44 as follows: 

“Where there is a proposed departure from budget - be it upwards or downwards - the court 

on a detailed assessment is empowered to sanction such a departure if it is satisfied that there 

is good reason for doing so. That of course is a significant fetter on the court having an 

unrestricted discretion: it is deliberately designed to be so. Costs judges should therefore be 

expected not to adopt a lax or over-indulgent approach to the need to find “good reason”: if 

only because to do so would tend to subvert one of the principal purposes of costs budgeting 

and thence the overriding objective. Moreover, while the context and the wording of CPR 

3.18 (b) is different from that of CPR 3.9 relating to relief from sanctions, the robustness and 

relative rigour of approach to be expected in that context (see Denton v TH White Limited 

[2014] EWCA Civ 906, [2014] 1 WLR 3926) can properly find at least some degree of 

reflection in the present context. Nevertheless, all that said, the existence of the “good 

reason” provision gives a valuable and important safeguard in order to prevent a real risk of 

injustice; and, as I see it, it goes a considerable way to meeting Mr Hutton's doomladen 

predictions of detailed assessments becoming mere rubber stamps of CMOs and of injustice 

for paying parties if the approach is to be that adopted in this present case. As to what will 

constitute "good reason" in any given case I think it much better not to seek to proffer any 

further, necessarily generalised, guidance or examples. The matter can safely be left to the 

individual appraisal and evaluation of costs judges by reference to the circumstances of each 

individual case.” 

 

In light of Harrison it is apparent that costs budgeting is of real practical application and 

crucial importance and needs to be approached with care by both parties.  It should also be 

noted that the case of Seeking & Ors -v- Moores & Ors [2019] EWHC 1476 (Comm) makes 
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clear that mistakes in budgeting cannot necessarily be easily rectified (where costs not 

included within a budget should have been anticipated).    

 

What will then constitute a “good reason” to depart downwards from the budget?  This issue 

has been further explored in the case of Barts Health NHS Trust -v- Salmon (Central London 

County Court, HHJ Dight CBE), arising out of another clinical negligence claim.  In that case 

the argument centred about whether the fact that a matter settled very shortly after the CCMC 

was a “good reason” to depart downwards from the budget and how any such departure 

should be addressed.   

 

In considering his judgment the Judge helpfully set out the following principles in relation to 

costs budgeting and good reason:  

(1) costs budgets give a figure for each phase of the proceedings, but the constituent 

elements of each phase are not themselves approved, and there is no finding as to the 

legal costs or disbursements to be incurred in each phase;  

(2) when assessing costs on the standard basis, the court will have regard to the last 

approved budget. That is plain from the wording of CPR 3.18(a);  

(3)  the court will not depart from the budget either upwards or downwards in respect of 

any particular phase unless there is a good reason.  That follows from CPR 3.18(b) 

and the reasoning of Lord Justice Davis in the Harrison case;  

(4)  a good reason for departing from the budget in respect of a particular phase does not 

lead to a right to depart from the budget in respect of another phase.  A good reason 

for departure from that separate phase must be separately established;  
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(5) what amounts to a good reason is to be left to the judgment of costs judges in 

individual cases, having regard to all the circumstances, but they are not to adopt a lax 

or overindulgent approach (see Lord Justice Davis in Harrison);  

(6)  the consequences of establishing a good reason is that the court may depart from the 

budget for a phase when assessing costs on the standard basis;  

(7)  once a good reason has been established, and the court is given the right to depart 

from the budget, it will assess the costs of that phase in the usual way, and, in that 

respect, it is left to the good sense and expertise of the costs judge to undertake that 

assessment in an appropriate and insofar as possible practical way, whether line-by-

line or in a more broad-brush way The manner of undertaking that task is entirely a 

matter for the judge dealing with the assessment. The consequence of finding a good 

reason under 3.18(b) is that it opens this route to enable the costs judge to take this 

approach within the detailed assessment. The wording of 3.18(b) does not on its face 

dictate what course should then be taken by the learned costs judge, which is a matter 

for the judge, him or herself, to determine in all the circumstances;  

(8) once the court has a right to depart from the budget, neither the receiving party nor the 

paying party needs to establish a further good reason within CPR 3.18 if they wish to 

persuade the costs judge to make a further or different adjustment to the bill. This 

consequence applies whether it is sought to depart from the budget upwards, or, as in 

this case, further downwards, because the finding of a good reason opens the gateway 

for departure from the budget, and the rules do not stipulate that the good reason must 

determine the nature of the route to be followed thereafter. 

 

In Barts HHJ Dight ultimately found that the early settlement of the claim, shortly after the 

CCMC, was a good reason to depart downwards from a budget in certain phases (ADR and 
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experts).  However, such an outcome is not inevitable if the costs claimed in those phases are 

well below the budgeted costs and fairly represent the proportion of the budgeted work 

undertaken.   

 

While this case is only a County Court decision and not binding, it is carefully considered 

and persuasive.  It gives helpful guidance as to the correct approach to a “good reason” to 

depart and suggests that a departure may be somewhat of a “Pandora’s box” where once a 

good reason to depart from the budget in respect of a phase has been established, everything 

can potentially be “up for grabs”.   

 

Finally the case of West -v- Stockport NHSFT & Demouilpied -v- Stockport NHSFT [2019] 

EWCA Civ 1220 is an important decision in relation to costs for all clinical negligence 

practitioners dealing with ATE premiums, reasonableness and proportionality.  This was two 

cases heard together, both of which arose out of clinical negligence claims.  The facts are not 

particularly interesting for those not interested in costs technicalities, but the central point 

related to the reasonableness of block rated ATE premiums and how these may be 

challenged, if at all, when alleged to be disproportionate.  After extensive consideration 

including commissioning a detailed Assessor’s Report, the Court of Appeal concluded that:  

(a) where an ATE policy is a bespoke policy then the grounds of challenge to the 

amount are relatively wide eg. the risk was wrongly assessed;  

(b) the ability to challenge block rate ATE premiums is significantly more restricted 

and where the majority of challenges must relate to the market (and the 

availability of alternatives) in one way of another, expert evidence will be 

required to resolve a challenge.   It would not be appropriate for a Defendant to 

simply provide evidence of alleged comparable policies nor is a simple 
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comparison of the value of the claim and the amount of the premium a reliable 

measure of the reasonableness of an ATE premium.   

 

In both the cases of West and Demouilpied the ATE premiums originally claimed were found 

to be reasonable and were recoverable.   

 

The second fundamental point considered in West related to proportionality and this, 

arguably, is a significant decision for costs in all cases where the Court of Appeal gave 

guidance for the first time as to the correct approach to proportionality and the application of 

the proportionality test upon detailed assessment.  Essentially the Court of Appeal reached 

the following conclusions in relation to proportionality:  

(a) when considering proportionality a Court can take into account not only the 

circumstances of the particular case but all the circumstances (including matters 

which may not necessarily relate to the case in question);  

(b) when considering proportionality on assessment of costs there are some costs 

which should be left out of account being the inevitable fixed or irreducible items 

(eg. VAT, ATE premium and Court fees);   

(c) upon a costs assessment the Judge should first undertake a line by line assessment 

to reach a total figure (including irreducible items referred to above).  If that 

figure is proportionate no further assessment is required but if the total figure is 

disproportionate a further assessment is required.  This should not be done on a 

line by line basis but by considering various categories of costs ie. phases or 

specific periods where particular costs were incurred.  Once any further reductions 

have been made, the resulting figure will be the final amount of the assessment.   
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I wanted to write that the case of West is well worth reading if you have the time but the 

reality is that the judgment is tough going (even for those of us interested in the 

technicalities).  However, it is important and hopefully this precis gives you the salient points 

for reference in the future.   

 

Custody in Clinical Negligence: George Eliot Hospital NHS Trust -v- Elder [2019] 

EWHC 1813 (QB) 

 

In truth I suspect that this case will have little practical relevance to most clinical negligence 

practitioner on a day to day basis but it is another cautionary tale that it is well to be aware of.  

It is rare that there is much call for a prison sentence in a clinical negligence case but this is 

one of those rare cases.  Ultimately, the Defendant Ms Elder found herself committed to 

prison for contempt with a custodial sentence of 5 months (which Walden-Smith J refused to 

suspend).   

 

The judgment makes extremely sad reading, particularly as Ms Elder appears to have taken 

an overdose during the course of the application itself.  However, it is yet another example of 

how a genuine claim can become fundamentally dishonest when a claimant chooses to 

exaggerate the injuries sustained and the pecuniary loss.   

 

In the case of Ms Elder, her underlying claim for clinical negligence was genuine and at trial 

she eventually recovered £120,000 as against a claim pleaded in the region of £2.5 million.  

However, the trial judge found that she had grossly exaggerated her injuries and their impact 

and in the course of presenting her claim she had lied repeatedly and comprehensively about 
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the extent of her condition.  Ms Elder lied in her oral evidence and in the documentation and 

witness statements she put before the Court, including supporting evidence from her 

daughters.  The situation was compounded by the scale of her attempted fraud and that she 

was seeking to defraud the National Health Service, being “public funds which are 

desperately needed for the provision of frontline services to assist those in need of medical 

support”.   

 

Despite latterly instructing a stellar legal team including Michael Mansfield QC, Ms Elder 

was sentenced to a 5 months custodial sentence which was not suspended.   

 

While it may be an extreme example, this case demonstrates in stark terms that clinical 

negligence practice is not free from the pervasive tentacles of fundamental dishonesty and its 

consequences.   

 

I have included citations of all the cases but if you would like electronic copies please don’t 

hesitate to contact chambers and we can send you the zip file by email.  

 

I hope you have enjoyed the seminar and found it informative.  If you have any questions or 

think there is anything that we can assist you with please don’t hesitate to contact one of us in 

chambers or one of the clerks.   

 

Kirsty McKinlay 

3 October 2019 

 



Proving Causation in Clinical 
Negligence Cases  
Joseph Mulderig, Barrister  
03.10.19  

 
 
 
 
  
 



Introduction 
¡  To succeed C must show that the damage suffered was caused by 

D’s breach of duty. 

¡  Often causation is not an issue but obvious.   

¡  In the context of clinical negligence, issues of causation can cause 
particular difficulties.  C will usually be suffering from injury or illness 
that is developing and progressing with time. 

¡  Consequently, the damage will have multiple causes. 

¡  Causation of damage is a question of past fact to be determined on 
the balance of probabilities but the rules for its determination are 
matters of law (Fairchild v Glenhaven Funeral Services Ltd [2002] 3 
WLR 89) 

¡  C has the burden of proof. 

¡  So what are the general principles? 



The “but for” Test 
¡  In the vast majority of personal injury cases, subject to a few 

exceptions, the “but for” test is a necessary condition to establishing 
liability. 

¡  The “but for” test entails two enquiries: (1) a question of historical fact 
(what actually happened); and (2) a question of hypothetical fact 
(what would have happened but for the breach of duty). 

¡  The application of the test is demonstrated by the well-known case 
of: 

Barnett v Chelsea and Kensington Hospital Management Committee 
[1969] 1 QB 428 

¡  While the “but for” test is a necessary condition it is not in and of itself 
a sufficient condition to establish liability. 

¡  There is a further test that practitioners can sometimes forget about. 



The Scope of Duty Test 
¡  As well as proving the “but for” test C must also prove that the 

damage that occurred fell within the scope of D’s duty of care i.e. 
that the injury was one against which D had a duty to protect C.  

¡  It is necessary to ask:  what is the scope and purpose of the duty of 
which D is in breach of, and does that explain or restrict the damage 
for which D is liable? 

¡  The purpose of that enquiry is to distinguish between breaches of 
duty that are causative and those that are not i.e. coincidental. 

¡  Distinguishing between the two can be difficult.  Some breaches 
merely set the scene or put D in the wrong place at the wrong time. 

¡  The law recognises such breaches as coincidental and not 
causative. 



The Scope of Duty Test 
¡  See, for example, Lord Nicholls in Kuwait Airways Corp. v Iraqi Airways 

[2002] AC 883 at 71: 

“In most cases, how far the responsibility of the defendant ought fairly to 
extend evokes an immediate intuitive response.  This is informed common 
sense by another name.  Usually, there is no difficulty in selecting, from the 
sequence of events leading to the plaintiff’s loss, the happening which 
should be regarded as the cause of the loss for the purpose of allocating 
responsibility.  In other cases, when the outcome of the second inquiry is 
not obvious, it is of crucial importance to identify the purpose of the 
relevant cause of action and the nature and scope of the defendant’s 
obligation in the particular circumstances.  What was the ambit of the 
defendant’s duty?  In respect of what risk or damage does the law seek to 
afford protection by means of the particular tort?”  

¡  Is there a factor relevant to the determination of whether D’s breach is 
causative in legal terms as opposed to coincidental? 

  

 
 
  
  



The Scope of Duty Test 
¡  The answer from the authorities is yes: that factor is whether or not 

the breach of duty increased the risk of the damage occurring. 

¡  If not the breach of duty will be coincidental. 

¡  However, where C can show that, in addition to satisfying the “but 
for” test, D’s breach of duty had increased the risk of the adverse 
outcome which had in fact occurred; this will elevate the breach of 
duty from coincidental to causative. 

 

 

  

  



The Scope of Duty Test 
¡  In South Australia Asset Management Corp. v York Montague Ltd [1997] AC 

191(the “SAAMCO case”), Lord Hoffman gave the following example at 213: 

“I can illustrate the difference between the ordinary principle and that adopted by 
the Court of Appeal by an example.  A mountaineer about to undertake a difficult 
climb is concerned about the fitness of his knee.  He goes to see a doctor who 
negligently makes a superficial examination and pronounces the knee fit.  The 
climber goes on the expedition, which he would not have undertaken if the doctor 
had told him the true state of his knee.  He suffers an injury which is an entirely 
foreseeable consequence of mountaineering but has nothing to do with his knee. 

On the Court of Appeal’s principle, the doctor is responsible for the injury suffered by 
the mountaineer because it is damage which would not have occurred if he had 
been given correct information about his knee.  He would not have gone on the 
expedition and would have suffered no injury.  On what I have suggested is the more 
usual principle, the doctor is not liable.  The injury has not been caused by the 
doctor’s bad advice it would have occurred if the advice had been correct.” 

 

 
 
  

  



The Scope of Duty Test 
¡  If the mountaineer is injured in an avalanche he would not have suffered 

that injury “but for” the doctor’s negligence. 

¡  But it was not within the scope of duty of the doctor to protect the 
mountaineer from avalanches. 

¡  The above illustrates that the negligent advice had no effect on the risk.  
The risks of mountaineering were the same irrespective of the negligent 
advice. 

¡  Lord Hoffman tested the issue of whether the breach was causative or 
coincidental to the damage suffered by asking the question:  If we 
assume that the doctor’s advice had been correct would the damage 
still have occurred? 

¡  Once that question was answered in the affirmative, it became clear 
that the breach of duty did no more than set the scene for the damage, 
but was not, in law, causative of it. 

 
 
  
  



The Scope of Duty Test 
¡  Which brings us to the much criticised decision in Chester v Afshar [2005] 1 AC 134, 

in which the House of Lords affirmed the doctrine of increase of risk (Lords Bingham 
and Hoffman would have allowed the surgeon’s appeal on that basis) but Lords 
Steyn, Walker and Hope decided that an extension to the law was required on 
policy grounds. 

¡  Mrs Chester underwent spinal surgery for back pain but was not warned that the 
surgery carried a small (approx. 1%) but unavoidable risk of making her condition 
worse.  The surgery was carried out non-negligently but she came within the 1%. 

¡  It was not Mrs Chester’s evidence that she would not have had the surgery had 
she been warned of the risks only that she would not have had the surgery at that 
time as she would have sought second opinions. 

¡  The “but for” test was easily satisfied – she would not have had the surgery and 
then suffered the consequences when she did. 

¡  Mrs Chester could not succeed on conventional causation principles.  The risk of 
which she should have been warned was not caused by the failure to warn. 

¡  The risk was not increased, nor the chances of avoiding it lessened, by the failure 
to warn.  The risks associated with having the surgery were the same irrespective of 
when the surgery was performed. 
 
 
  
  



The Scope of Duty Test 
¡  Nonetheless the surgeon’s appeal was dismissed as on policy grounds 

the majority decided that an extension to the law was required. 

¡  The duty of the surgeon to warn of the dangers inherent in the operation 
was intended to help minimise the risk to the patient and help them to 
make an informed choice whether to undergo the treatment and, if so, 
at whose hands and when. 

¡  The surgeon’s negligence violated Mrs Chester’s right to choose for 
herself, even if it did not increase the risk to her. 

¡  The function of the law was to enable rights to be vindicated and to 
provide remedies when duties were breached. 

¡  Unless that was done in the current case the duty to warn was a hollow 
one. 

¡  On policy grounds the test of causation was satisfied.  The risk that 
eventuated was within the scope of duty to warn so that the injury could 
be regarded as having been caused, in the legal sense, by the breach. 
 
 
  
  



The Scope of Duty Test 
¡  Chester has been much criticised and confined to consent cases. 

¡  In Correia v University Hospital of North Staffordshire NHS Trust [2017] 
EWCA Civ 356, the Court of Appeal stressed: 
¡  The facts of Chester were unusual; 
¡  The ratio – if there was a negligent failure to warn of a particular risk 

from an operation and the injury sustained was intimately connected 
to the duty to warn, then the injury was treated as being caused by 
the breach of duty to warn; 

¡  That was regarded as a modest departure from established principles 
of causation; 

¡  Furthermore it was a crucial finding in Chester that, if warned of the 
risk, the operation would have been deferred and that, if a claimant 
wanted to rely upon the exceptional principle of causation 
established by Chester, it was necessary to plead that point and 
support it by evidence. 

 
 
  
  



The Scope of Duty Test 
¡  For a recent example of the application of the scope of duty test see 

the Court of Appeal’s decision in Khan v Meadows [2019] EWCA Civ 152 

¡  A mother sought medical advice from a doctor as to whether she was a 
carrier of haemophilia.  The doctor arranged blood tests to determine if 
she had haemophilia, not whether she was a carrier.  She was told the 
tests were normal.  The mother gave birth to a child with haemophilia 
and autism. 

¡  The doctor admitted negligence and that had the mother known she 
was a carrier she would have found out that the foetus had haemophilia 
and had a termination, and liability for the additional costs associated 
with the haemophilia. 

¡  The mother sought damages for the additional costs of bringing up  a 
child with haemophilia and autism (agreed at £9 million).  The additional 
costs associated with haemophilia alone  agreed at £1.4 million. 

¡  Yip J gave judgment for £9 million applying the “but for” test 
 
 
  
  



The Scope of Duty Test 
¡  The surgeon appealed on the grounds the the judge misapplied the 

“scope of duty” test as set out by Lord Hoffman in the SAAMCO case. 

¡  The CA agreed – given the limits of the advice sought and the tests 
which should have been provided the “scope of duty” test was not only 
relevant it was determinative of the issues. 

¡  CA held that it was not within the scope of the doctor’s duty of care  to 
prevent the mother having a child or a child with a disability.  Damages 
were limited to the cost of haemophilia alone. 

¡  The CA held that there were three relevant questions: 
¡  What was the purpose of the procedure/information/advice which 

was alleged to be negligent; 
¡  What was the appropriate apportionment of risk taking account of the 

nature of the advice, procedure, information; 
¡  What losses would in any event have occurred if the defendant’s 

advice/information was correct. 

 
 
  
  



Concluding Thoughts 
¡  An increase in scope of duty cases is anticipated in future clinical 

negligence litigation. 

¡  When scope of duty is raised as an issue it is important to be be clear 
about the nature of the alleged breach.  It is the scope of the duty 
breached that is important. 

¡  As a general principle, a claimant will establish causation if they 
prove: 

¡  The damage would have been avoided “but for” the breach of 
duty; and 

¡  The damage suffered is within the scope of the duty breached – 
this will generally be the case where the breach of duty has 
increased the risk of the damage occurring. 

 

 

  

  



Material Contribution 
¡  The doctrine of material contribution is an exception to the requirement 

to prove “but for” causation. 

¡  The doctrine evolved around two House of Lords decisions concerning 
occupational diseases due to exposure to industrial dusts.  In both, the 
dust came from two sources, one innocent and the other guilty 
(negligent/breach of duty), and the claimant could not establish “but 
for” causation: 

¡  Bonnington Castings Ltd v Wardlaw [1956] AC 613 

¡  McGhee v National Coal Board [1973] 1 WLR 1 

¡  In Bonnington Lord Read stated the law in simple terms at 620: 

“It would seem obvious in principle that a pursuer or plaintiff must prove 
not only negligence or breach of duty but also that such fault caused or 
materially contributed to his injury…” 

 
 
  
  



Material Contribution 
¡  Lord Reid further said at 621: 

“It appears to me that the source of his disease was the dust from both 
sources, and the real question is whether the dust from the swing 
grinders materially contributed to the disease.  What is a material 
contribution must be a question of degree.  A contribution which 
comes within the exception de minimis non curat lex is not material, 
but I think a contribution which does not fall within that exception must 
be material.  I do not see how there can be something too large to 
come within the de minimis principle but yet too small to be material.” 

 

 

  

  



Material Contribution 
¡  The courts have applied the doctrine of material contribution in clinical 

negligence cases. 

¡  In Bailey v MOD [2009] 1 WLR 1052 Waller LJ said: 

“In my view one cannot draw a distinction between medical negligence 
cases and others.  I would summarise the position in relation to cumulative 
cause cases as follows.  If the evidence demonstrates on a balance of 
probabilities that the injury would have occurred as a result of non-tortious 
cause or causes in any event, the claimant will have failed to establish that 
the tortious cause contributed…  If the evidence demonstrates that ‘but 
for’ the contribution of the tortious cause the injury would probably not 
have occurred, the claimant will (obviously) have discharged the burden.  
In a case where medical science cannot establish the probability that ‘but 
for’ an act of negligence the injury would not have happened but can 
establish that the contribution of the negligent cause was more than 
negligible, the ‘but for’ test is modified, and the claimant will succeed.” 

 
 
  
  



Material Contribution 
¡  What then are the necessary requirements for the doctrine of 

material contribution to apply?  I suggest: 

 
¡  The source of the damage that occurred needs to be capable of 

identification; and 
 
¡  There needs to be a ‘dose’ effect whereby more than one causes 

accumulate resulting in damage.  This can be an accumulation of 
material but also an accumulation of time.  In the clinical 
negligence context, where the negligence is often the failure to 
treat and prevent the progression of a disease, the disease will be 
the sole cause of the damage, but the damage will arise because 
the disease went untreated for a period of time, and the negligent 
failure to treat will have made a material contribution to the 
period of exposure. 

 
 
  
  



Material Contribution 
¡  Viewed that way, it can be seen why the claimants failed in the 

following cases: 

 

¡  Hotson v East Berkshire HA [1987] AC 750 

 

¡  Wilsher v Essex Area HA [1988] 1 AC 1074 
 

¡  Barnett v Chelsea and Kensington Hospital Management 
Committee [1969] 1 QB 428 

 

 

  

  



Chance of Better Outcome 
¡  Finally – damages are recoverable for an adverse outcome caused by 

negligence, but not for loss of a chance of a better outcome. 

¡  In Gregg v Scott [2005] UKHL2 – a doctor negligently diagnosed a lump 
as benign when C had cancer.  By the time of diagnosis a year later it 
had spread to his chest.  Judge held that the delay in diagnosis had 
reduced chances of surviving for more than 10 years from 42% to 25%.  
The claim was dismissed as the delay had not deprived of a cure as at 
the time of misdiagnosis C had less than 50% of chance of surviving. 

¡  Quantification of future losses is conventionally decided on evaluation of 
risks and chances,  but C first had to show that the loss was caused by 
the doctor’s negligence.  Causation of such injury had to be shown on 
the balance of probabilities. 

¡  To succeed C needed to establish that the negligence caused a 
difference to his life expectancy on the balance of probabilities.  
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