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Introduction Context: Criminal Convictions 
in PI Claims
• Most often arises in (1) RTAs (2) employer’s 

liability (3) sexual abuse (4) physical assaults 

• Differing burdens of proof means that a party 
will want to rely on the fact of a conviction as 
determinative of the issue in the civil claim

• The law in this area can be complex, so 
knowledge of the evidential rules surrounding 
convictions and an understanding of the extent to 
which they can be deployed or refuted is useful 

• Unexpected queries may arise such as (1) whether 
a simple criminal caution amounts to a conviction 
or (2) whether an acquittal is evidence of 
innocence of the negligence alleged 
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Admissibility: 
Legal 
Framework

Common Law 
• Hollington v Hewthorne [1943] KB 587 
• Careless driving case – D convicted. 
• Witness died in the intervening period before 

the civil trial at which D contested liability. 
• Hilbery J held (1) conviction not admissible 

to his determination (2) neither was 
statement given to police by Deceased driver 
(3) but still found for C on basis D was 
negligent . 

• CA: Overturned on appeal. Correct not to 
admit conviction but wrong to find for C –
case dismissed. 

• Widely criticised decision. 
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Admissibility: 
Legal 
Framework

Civil Evidence Act 1968
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11.— Convictions as evidence in civil proceedings.

(1) In any civil proceedings the fact that a person has been 

convicted of an offence by or before any court in the United 

Kingdom or [of a service offence (anywhere)] shall (subject to 

subsection (3) below) be admissible in evidence for the purpose 

of proving, where to do so is relevant to any issue in those 

proceedings, that he committed that offence, whether he was so 

convicted upon a plea of guilty or otherwise and whether or not 

he is a party to the civil proceedings; but no conviction other than 

a subsisting one shall be admissible in evidence by virtue of this 

section.
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Legal 
Framework

Civil Evidence Act 1968
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(2) In any civil proceedings in which by virtue of this section a person 

is proved to have been convicted of an offence by or before any court 

in the United Kingdom or [of a service offence]

(a) he shall be taken to have committed that offence unless the 

contrary is proved; and

(b) without prejudice to the reception of any other admissible 

evidence for the purpose of identifying the facts on which the 

conviction was based, the contents of any document which is 

admissible as evidence of the conviction, and the contents of the 

information, complaint, indictment or charge-sheet on which the 

person in question was convicted, shall be admissible in evidence for 

that purpose.



Admissibility: 
Legal 
Framework

The 1968 Act: Impact
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Wauchope v Mordecai [1970] 1 WLR 317

• D motorist injured cyclist with car door, convicted under 
reg. 93 of the Motor Vehicles (Construction and Use) 
Regulations 1963 by Magistrates. 

• C suffered ankle injury but not a back injury (despite his 
assertion that he did). 

• Paull J – ignores 1968 (nobody informed him it was in 
effect), finds back claim dishonest, rejects C’s credibility 
entirely and finds D more credible, case not proven by C on 
breach of duty. Dismissed. 

• CA: Overturns the decision. Finds for C based on fact D had 
not established that he was not negligent. Sprained ankle 4 
weeks no back injury - £50. 

• This is the effect of S.11 of the 1968 Act in effect. 



Evidential 
Effect & 
Weight

The 1968 Act: effect of S.11
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• Does s.11 merely create a rebuttable presumption or is the 
conviction itself evidence that can be deployed? 

• Stupple v Royal Insurance Co Ltd [1971] 1 QB 50 

• Bullion van robbery - £87,308 stolen. D found with 1,050 of 
bank notes in his flat, 4 days later, linked to the robbery. 

• D convicted (with others). D traced the bank notes to cast 
doubt on the link to the robbery and his conviction. 

• D sought to recover the notes from the insurer who 
claimed them and the insurer counter claimed for the entire 
outlay to the bank. 

• Paull J held: Defendants succeeded, C had not discharged 
the burden re: conviction / he had not shown bank notes 
were in fact his but observed he would not have found C 
guilty at criminal trial.  

• Paull J was troubled by the task of what the Court was 
supposed to do with the conviction and how to weigh it in 
the balance of evidence. 



Evidential 
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The 1968 Act: effect of S.11
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Stupple v Royal Insurance Co Ltd [1971] 1 QB 50 

• CA held: (1) Right result to dismiss C’s claim (2) no need to 
comment on what Judge would have decided on jury. 

• Denning MR: (1) The Act does not merely shift the 
evidential burden but the legal burden (2) D must show on 
the BOP that s/he was not negligent (3) the conviction is a 
“weighty piece of evidence itself” (4) matter for the trial 
judge and the circumstances to decide what weight to give 
it. 

• Buckley LJ: disagreed – (1) S.11(2)(a) creates presumption 
but no more (2) Judge to decide on the evidence before 
them (unconcerned with the proprietary of the conviction) 
(3) fraught with difficulties to understand what occurred at 
the criminal trial 

• Winn LJ: With Denning MR 



Evidential 
Effect & 
Weight

The 1968 Act: effect of S.11
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Stupple v Royal Insurance Co Ltd [1971] 1 QB 50 

• Was Denning MR correct? Phipson suggests yes (Ch.43-
88):

(i) S.11(1) can be read alone. Rebuttal is in s.11(2). 

(ii) S.11(1) refers to the fact of a conviction is ‘admissible in 
evidence’.

(iii) S.13(1) [defamation] specifically provides a trigger for 
“conclusive evidence” of the offence and is admissible 
(no presumption).  

• Two issues arise: 

(1) How the Court is to properly weigh the conviction as 
against a challenge made to it (on factual grounds). 

(2) The extent to which it is permissible to attack the 
legitimacy of the conviction.



Evidential 
Effect & 
Weight

Acquittal evidence
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An acquittal has, ‘as everyone realises, no probative value at 

all since it is perfectly consistent with the criminal court’ s 
having been of the opinion that the accused was probably 

guilty’.

72 Lord Gardiner LC, House of Lords debates (HL Deb)/ 8 

February 1968 / vol. 288 / col. 1347.



Rebutting the 
Presumption / 
Challenging 
the 
Conviction

A collateral attack?
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• A ”collateral attack” is an attack made on a judgment / decision / 
conviction in new proceedings rather than by way of appeal. 

• On Smith v Linskills (A Firm) [1996] 1 W.L.R. 763 the CA upheld the 
striking out of a claim brought against C’s former solicitors for the 
negligent conduct of a criminal case where C was convicted. 

• The Courts appreciate the difference between persons bringing a 
claim (based on a collateral attack on the conviction) and those 
defending a claim as will be illustrated. 

• Generally where fresh proceedings are brought based on the 
starting point that the conviction was wrong they will struggle and 
are liable to be struck out as an abuse of process. They amount to a 
collateral attack as the very foundation of the claim. 

• However, where C relies on a conviction, s.11 of the 1968 Act 
permits D to challenge the conviction, the more interesting question 
is what is required to successfully rebut the presumption of the 
conviction. 
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Hunter v Chief Constable West Midlands Police [1982] AC 529 HL

• Birmingham 6. Civil action against the police for assaults leading to 
confessions of crime. New medico-forensic photos were relied on.

• 8 day voir dire during criminal trial on the lawfulness of the 
confessions (how they were obtained). Trial Judge found they were 
obtained lawfully. 

• Civil pleadings struck out as an abuse of process. Appealed to HL.

• HL dismiss the appeals. Lord Diplock gives the judgment of the 
Court. 

• At 544E: 

“Section 11 makes the conviction prima facie evidence that the 

person convicted did commit the offence of which he was found 

guilty; but does not make it conclusive evidence; the defendant is 

permitted by the statute to prove the contrary if he can.”
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Rebutting the presumption
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Hunter v Chief Constable West Midlands Police [1982] AC 529 HL

• At 544H:

“The burden of proof of " the contrary" that lies upon a defendant under 

section 11 is the ordinary burden in a civil action: proof on a balance of 

probabilities; although in the face of a conviction after a full hearing 

this is likely to be an uphill task.”

• At 545B-D, Lord Diplock considered, in obiter, that the evidence 

adduced did not meet either test of: 

- New evidence to be such that it ‘entirely changes the aspect of the 

case’ (relevant test) 

- Fresh evidence ‘would probably have an important influence on 

the result of the case, although it need not be decisive…’ 
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McCauley v Vine [1999] 1 WLR 1977  

• CA declined to uphold strike out of defence of D who had been 
convicted of careless driving. D was unaware of the accident at the 
time. 

• D’s insurance solicitors commissioned a report from a consulting 
engineer, a road traffic investigator which asserted the accident 
was not D’s fault and much of the evidence relied on by the 
Magistrates Court could not be sustained.  

• The Master was wrong to strike out for an abuse of process as s.11 
of the 1968 Act gave D a clear mandate to contest the conviction 
“provided he has some good cause for doing so”. 

• The Master had held there was an arguable defence but for the 
abuse of process argument and so should have not struck out the 
case 

• D ought to be at liberty to seek to prove that the conviction was 
erroneous. 

• Potter LJ clear that that the test of ‘entirely change the aspect of 
the case’ was not indicated in Hunter to be applied to a Defendant
in a negligence action. No inflexible rule had been laid down. 



Rebutting the 
Presumption / 
Challenging 
the 
Conviction

Drawing the strands together
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CXX v DXX [2012] EWHC QB

• D convicted of attempted administration of poisonous substance. 

• At criminal trial C alleged pretended to sip drink. In civil claim C 
alleged actually drunk the drink. 

• D contended his conviction turned on credibility and C’s credibility 
was in doubt given her important change of account. 

• C had referred his case to the Criminal Cases Review Commission 
(CCRC) but had lost criminal appeal to CA. 

• C sought to strike out D’s defence arguing (a) it was an abuse of 
process to argue against the conviction (b) D had no prospect of 
defending the claim in light of the conviction and medical evidence. 

• Master struck the case out at hearing, D appealed. 
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CXX v DXX [2012] EWHC QB

• In a careful and intellectually thorough judgment Spencer J held:

(1) It was not a proper inference to draw that D’s motive to defend 
the claim was to vex C 

(2) D was entitled to try to prove the conviction was wrong pursuant 
to s.11 of the 1968 Act (not an abuse of process)

(3) He had no realistic prospect of doing so because on a careful 
review of the evidence the ‘change’ in C’s account was not 
capable of undermining the safety of the conviction 

(4) The conviction was a ‘weighty piece of evidence’

(5) There was an absence of realism that D could ever prove the 
conviction(s) were wrong

(6) The psychiatric evidence was sufficient to allow the Master to 
make an interim payment award 

(7) The referral to the CCRC was not to be equated with an appeal 
and did not 



Circumstance
s behind the 
conviction

Relevance 
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• McHugh v Okai-Koi & Esure [2017] EWHC 710 WB 

• An altercation about car parking had occurred and the Deceased 
was inebriated with her husband. 

• The Deceased was verbally abusing D, trying the door handles and 
kicking her car. 

• D panicked and drove her motorcar out of the pub car park whilst 
the Deceased was still sat on the bonnet. The Deceased struck her 
head and died. 

• D prosecuted for causing death by dangerous & careless driving 
and convicted of careless driving charge. 

• At the civil trial D sought to ‘side-step’ the criminal conviction by 
contending that the facts did not amount to negligence. D did not 
seek to argue the defence of necessity as she had unsuccessfully 
done at the criminal trial. 

• Recorder Pittaway QC rejected the argument. 
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McHugh v Okai-Koi & Esure [2017] EWHC 710 WB 

• Recorder Pittaway QC held:

(1) The starting point was the conviction was admissible as evidence 
of proving D committed the offence 

(2) The standard of care in criminal proceedings was an objective 
one. 

(3) Scott v Warren [1974] RTR 104 CA was clear authority that the 
obligation on a driver in the criminal law cannot be the subject of 
a more stringent test than the civil law. 

(4) D did not exercise a sufficient degree of caution

(5) The Deceased was the protagonist and intoxicated, liability was 
to be apportioned 75:25 in D’s favour 



Circumstance
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conviction
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Grealis v Opuni [2004] RTR 7

• C riding a moped at 10 mph turning right across D’s right of way 
having overtaken a line of traffic and ridden right side of a bollard to 
enter the right turn lane. 

• D travelling at 37-39 mph collides with C. 

• Trial judge held (1) speed was causative factor in the accident but 
(2) D not reasonably expecting C to turn across his path therefore 
was not negligent. Claim dismissed. 

• CA held: 

(1) Speeding was not necessarily to be equated with negligence 
although it may provide evidence of negligence (akin to Highway 
Code breach)

(2) But in this case speed was undoubtedly a causative factor and 
therefore the decision was overturned 

(3) Substituted 80:20 in D’s favour.

An example of how a breach of the criminal law (albeit no conviction) 
may not necessarily be equated with negligence. 



Circumstance
s behind the 
conviction

Guilty pleas
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• Context is important, see Denning MR in Stupple

“Take a plea of guilty. Sometimes a defendant pleads guilty in error: or 
in a minor offence he may plead guilty to save time and expense, or to 
avoid some embarrassing fact coming out. Afterwards, in the civil 
action, he can, I think, explain how he came to plead guilty.”

Pleading on a basis: 

James v White Lion [2021] EWCA Civ 31

• Deceased fell to death from low sash window in hotel. Investigation 
concluded height of sill, the opening height and width of window 
and its location close to the bed exposed any person to a serious 
risk of injury. 

• D pleaded guilty to s.3(1) of the HSW Act 1974 on the basis that 
insufficient risk assessment carried out. 

• 1st instance HHJ Cotter QC (now Cotter J) held 60:40 in C’s favour 
and, inter alia, that unless conviction challenged civil liability follows 
axiomatically. 
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James v White Lion [2021] EWCA Civ 31

• HHJ Cotter QC’s approach rejected by CA but Nicola Davies LJ held: 

- The key ingredient of the criminal offence was a reasonably 

foreseeable risk which any reasonable person would take steps to 

guard against. 

- C had pleaded reliance on the conviction and D had not 

challenged the inference that it was taken to have committed the 

offence. 

- It is important that the criminal and civil law should be internally 

consistent but civil liability does not axiomatically follow after a 

criminal conviction. 

- The weight to be attached to a guilty plea will depend on the facts 

of the case. 



Incidental 
convictions 
(Credibility)

Credibility
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Laughton v Shalaby [2014] PIQR P6

• Alleged negligent hip replacement claim. 

• Trial Judge held surgeon was not negligent preferring D’s expert 
witness 

• C relied on D’s concealment of (a) D’s assault on bus driver 
(criminal conviction) (b) suspension from practice (c) problems in 
marriage (d) allegations between D and a medical centre - to attack 
C’s credibility as a witness 

• CA held 

(1) lack of probity was not relevant to assessment of surgical 
competency (not his credibility) 

(2) the lack of probity was not of the most serious kind

(3) its only relevance could be to support the contention that D would 
not admit his incompetency 



Pleadings and 
prohibitions

Pleadings 
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CPR 16 PD 8

8.1. A claimant who wishes to rely on evidence:

(1) under section 11 of the Civil Evidence Act 1968 of a conviction of 

an offence, or

(2) under section 12 of the above-mentioned Act of a finding or 

adjudication of adultery or paternity,

must include in his particulars of claim a statement to that effect and 

give the following details:

(1) the type of conviction, finding or adjudication and its date,

(2) the court or Court-Martial which made the conviction, finding or 

adjudication, and

(3) the issue in the claim to which it relates.



Pleadings and 
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Spent Convictions 

• Convictions are normally only relevant if they are not spent. 

• The Rehabilitation of Offenders Act 1974 sets out the timescales 
for different convictions and when they are deemed to be spent. 

• If the conviction is spent under s.4 of the 1974 Act 

(1) The person convicted becomes a “rehabilitated person” and in 
respect of the conviction shall be treated as a person who has not 
committed or been charged with or prosecuted for or convicted 
of or sentenced for the offence(s) that were the subject of their 
conviction 

(2) No evidence is admissible in any proceedings before a judicial 
authority to prove any such person has been charged / 
prosecuted / convicted / sentenced in relation to the offence 
which was the subject of the spent conviction
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Spent Convictions 

• Section 7(3) of the Rehabilitation of Offenders Act 1974:

• "If at any stage in any proceedings before a judicial authority...the
judicial authority is satisfied, in the light of any considerations
which appear to it to be relevant (including any evidence which
has been or may thereafter be put before it), that justice cannot
be done in the case except by admitting or requiring evidence
relating to a person's convictions or to circumstances ancillary
thereto, that authority may admit or, as the case may be, require
the evidence in question nothwithstanding subsection (1) of
section 4 above, and may determine any issue to which the
evidence relates in disregard, so far as necessary, of those
provisions'

• Thomas v Commissioner of Police for the Metropolis [1997] Q.B.
813
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Cautions 

• A simple caution is normally handed out when the public interest 

does not support a prosecution but there is evidence of the 

offence and/or D admits it. 

• A simple caution is automatically spent as soon as it is handed 

out so ordinarily this would not give rise to an inference under S.11 

of the 1968 Act. 

• Context will be important to discern whether there is any particular 

relevance to the caution and the immediate proceedings from a 

general evidential perspective. 

• Here the issue of s.7(3) of the 1974 Act might be relevant – except 

where ‘justice cannot be done’ save to admit the spent conviction.
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Foreign Convictions 

• S.11(1) of the 1968 Act is specific to convictions in UK courts

• Therefore it is back to Hollington (not admissible)

• See Daley v Bakiyev [2016] EWHC 1972 (QB)

• C allegedly shot in Bishkek (Kyrgz Republic) alleged to be 

organised and arranged by D. 

• D was convicted in absentia in District Court in Bishkek of 

organising C’s attempted murder 

• Supperstone J did not allow the conviction to be admitted 

pursuant to the common law rule in Hollington despite C’s attempt 

to argue that it amounted to quasi-expert evidence similar to that 

of air accident investigations.  
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• Ascertain whether or not a conviction was secured. Obtain the 
relevant evidence of the conviction itself and the evidence in 
support of the conviction 

• The earlier this is done the sooner the party’s legal team will be able 
to advise their client about the relevance of the conviction and its 
application to the civil claim 

• It is sometimes a mistake for Claimants to overlook the relevance 
of the criminal convictions (and its context [at trial]) in moderately 
high value claims where primary liability is admitted and later the 
issue of contributory negligence and/or causation is put in issue 

• If liability is in issue or contributory negligence is significantly in 
issue then the default position ought to be the kitchen sink: police 
report, expert reports, transcripts of interviews, body-cam footage, 
CCTV footage, photographs, statements, indictments, agreed facts, 
defence case statements, transcript of criminal proceedings, 
judicial sentencing remarks and any agreed facts. 

• Where a guilty plea has been entered in a complex liability claim 
(HSE prosecution) a copy of the basis of plea should be obtained. 
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• The judge’s sentencing remarks set the context for the conviction, 
what was accepted and what was not. There is often material for 
both sides to be found. 

• Attendance at the criminal trial enables a swifter note of 
proceedings to be made and considered this will be particularly 
relevant in the Magistrates’ Court which is not a Court of record. 

• There is an agreed police protocol for disclosure in RTAs serious 
injury cases – see http://www.seriousinjuryguide.co.uk/national-
policing-guidance-on-disclosure.pdf

http://www.seriousinjuryguide.co.uk/national-policing-guidance-on-disclosure.pdf
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• A party is under a duty to disclosure documents which adversely 
affect his/her case, CPR 31.6. 

• May arise in different situations: 

• A Claimant accused of fundamental dishonesty with a shoplifting 
conviction. What if the conviction is spent? What if the conviction is 
assault and not dishonesty? 

• A Defendant who has a conviction under s.2 of the HSWA 1974 for 
a slippery floor leading to serious accident. What if actual accident 
in dispute is falling through roof light? What if D has multiple 
convictions for breaches of health and safety? 
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