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1. Introduction
1.1

This written accompaniment to my PowerPoint/Zoom presentation addresses the
nuts & bolts of how one might deal with the implications of a Vulnerable Witness or
Litigant ahead of trial.

1.2

The context of the paper is the civil courts with an eye to personal injury litigation,
but the ideas expressed are applicable to other areas of civil practice and largely
applicable to the employment tribunal system as well.

1.3

In civil disputes one might perceive issues of vulnerability most obviously arise in the
claimant in Personal Injury claims (brain damage, psychiatric injury etc) and
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Employment Cases (harassment, discrimination etc) but we must bear in mind that
the issues can be outside of the context of the claimant him/herself and in ways that
might not be foreseen:
-

A key witness who is of low intelligence and entirely illiterate.

-

A key witness in a commercial case who because of its ruinous implications has
suffered a breakdown and is depressed and anxious.

-

A claimant who has pre-existing severe learning difficulties and lacks litigation
capacity regardless of the subject matter of the case

-

A 17 year old witness to an accident when he was 12 seeing his motorcyclist father
badly injured in front of him as he sat beside his mother and younger sister, both
of whom have died of cancer in the interim. He does not in consequence handle
the subject of the litigation well.

1.4

The headline point of my presentation is a plea for parties to consider the vulnerability
issues in advance of the final stages of litigation rather than leave them to the
vagaries of a trial judge who has been given insufficient warning.

1.5

It is strongly recommended that all practitioners read and digest important sources:
a. the new CPR 1.6 (in force from 06/04/21) and PD1A (attached to this document).
b. the Civil Justice Council Document: “Vulnerable witnesses and parties within civil
proceedings”
https://www.judiciary.uk/wpcontent/uploads/2020/02/VulnerableWitnessesandPartiesFINALFeb2020-1.pdf
c. “Advocacy and the Vulnerable” National Training Programme from The Inns of
Court College of Advocacy: The 20 Principles of Questioning, A guide to the crossexamination of vulnerable witnesses (“A&V”)
https://www.icca.ac.uk/wp-content/uploads/2019/05/20-Principles-ofQuestioning.pdf

2

(c) Brian McCluggage 2021

d. Criminal Procedure Rules Part 18; Criminal Practice Directions, Parts 3D, 3E, 3F,
3G
https://www.gov.uk/guidance/rules-and-practice-directions-2020
https://www.judiciary.uk/wp-content/uploads/2019/03/crim-pd-amendment-no-8consolidated-mar2019-2.pdf

e. Equal Treatment Bench Book 2021.
https://www.judiciary.uk/announcements/equal-treatment-bench-book-newedition/

1.6

It will be challenging plan and advise procedurally as to how the Overriding Objective
will be furthered if as lawyers we are unfamiliar with the significant amount of work
done by the Civil Justice Council which builds upon training and procedure in the
criminal and family courts.

1.7

The Inns of Court College of Advocacy (an important body of which most civil lawyers
are entirely ignorant) perhaps sums up the central issue well on its website in the
context of criminal proceedings:

It is recognised that our adversarial system must permit challenge of crucial
evidence. It should not encroach on the rights of a defendant to challenge the
evidence against him or her in a fair and appropriate way. The skill is in allowing
this to be done without exploiting or taking unfair advantage of a child or a
person with a vulnerability.
The reliance upon a Ground Rules Hearing has proved to have been an
effective procedural step as a result of which, special measures and
intermediary and expert interventions have been carefully and creatively used
to ascertain the best way for the vulnerable individual to effectively participate
in the trial process.
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2. Generally
2.1

PD1A is concisely drafted and takes up one page of the White Book.

2.2

As far as I can perceive, this important new rule was not introduced with great
fanfare, perhaps affected by the weight borne by the civil justice system in dealing
with ongoing public health concerns through 2020/2021.

2.3

In the criminal courts, advocates undergo training, which is understood to be
compulsory for those who participate in cases involving young people and in other
sensitive situations. There is obviously an interest in such training amongst civil
practitioners or we would not have such good ‘virtual’ attendance at the seminar.

2.4

Realistically, the seminar and this paper cannot pretend to cover every angle.
Perhaps the most important thing that participants today can do practically is
disseminate/cascade the message that there is a Practice Direction dealing with
Vulnerable Parties/Witnesses and a body of learning that underpins it beyond the
CPR.

2.5

It should be evident that the concept of “vulnerability” is wide, incapable of precise
definition and its implications will vary widely depending on the circumstances of the
individual, their role in the case, and the issues in the matter at hand. This seminar
can only realistically provide an introduction as to how practitioners might think about
relevant issues. There is no easy or “right” answer in every case.

2.6

Do not expect Masters, District Judges or Employment Judges at case management
stage to provide the answers to you as practitioners. Many will have received some
training but will have limited practical experience of making orders or conducting
Ground Rules Hearings.

2.7

An important feature of addressing these questions must be responsible and ethical
lawyering. There will be some who will seek to take advantage of the principles
surrounding Vulnerable Parties/Witnesses to further a partisan position at the
expense of the merits of the situation. This might be by way of encouraging a court
to featherbed a witness well beyond what is required. Others may seek tactically to
downplay/exploit vulnerability. Such behaviour is to be condemned. Some judges
may think it deserving of publicly expressed opprobrium.

4

(c) Brian McCluggage 2021

3. Costs: CPR 44.3(5): vulnerability as part of proportionality

3.1

The seminar is not a costs seminar and so we merely point out that CPR 44.3(5) now
reads:
(5) Costs incurred are proportionate if they bear a reasonable relationship
to—
(a) the sums in issue in the proceedings;
(b) the value of any non-monetary relief in issue in the proceedings;
(c) the complexity of the litigation;
(d) any additional work generated by the conduct of the paying party;
(e) any wider factors involved in the proceedings, such as reputation or public
importance; and
(f) any additional work undertaken or expense incurred due to the vulnerability of
a party or any witness.

3.2

A matter of potential concern is whether sub-section (f) will be wrongly taken
advantage of. It is submitted that it should not make practical difference in the vast
majority of cases because the characteristics of a claimant have always been taken
account of when budgeting e.g. a brain injured claimant will take more time and care
when his solicitor explains and takes instructions.

3.3

It is submitted that the context of “vulnerability” in CPR Part 44 should primarily relate
to any additional costs incurred by reason of vulnerability during the trial process e.g.
if the hearing is going to take more time or there is the cost of an intermediary. It
should not be seen as a standalone means of obtaining uplift on the general costs
of the case.

4. Just ‘leave it to the trial judge’ or have a “Ground Rules Hearing”?
4.1

There are both lawyers and judges at case management stage who when faced with
a matter of procedural difficulty affecting a trial will simply delegate matters to the
trial judge. This might otherwise be perceived, in the style of politics of the European
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Union, as a willingness to ‘kick the can down the road’ rather than seize the problems
ahead of time.
4.2

There may be cases where it is appropriate to leave to the trial judge, perhaps where
there is good expert evidence, experienced fair advocates, a generous estimated
length of hearing and general agreement that a witness with perhaps modest
vulnerabilities will need to be sensitively cross-examined.

4.3

However:
a. If there is any disagreement as to how a witness will be handled, this issue could
‘hijack’ the smooth opening of a trial.
b. If issues have to be broached for the first time at trial, a judge may well be
distracted from the substantive issues in the case. This may act to the
disadvantage of a party in a way that may not be predictable.
c. There may be a risk of an adjournment. There is no guarantee as to where costs
may fall. If parties must bear their own costs, clients may have legitimate criticisms
as to how this state of affairs has come to pass.

4.4

Para 6 of PD1A states:
6. The Court, with the assistance of the parties, should try to identify vulnerability of
parties or witnesses at the earliest possible stage of proceedings and to consider
whether a party’s participation in the proceedings, or the quality of evidence given by
a party or witness, is likely to be diminished by reason of vulnerability and, if so,
whether it is necessary to make directions as a result.

5. How to raise the issue of vulnerability?

5.1

Merely raising the issue in correspondence is unlikely to be satisfactory.
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5.2

If a claimant is vulnerable, it may be wise to plead that fact in the Particulars of Claim
to ensure that the issue is at the forefront of the court’s attention at any case
management hearing.

5.3

A defendant could of course do the same. It may be less relevant to raise in a
statement of case an issue concerning a supporting witness cf were there a critical
eyewitness in a liability dispute and a party wished the court to focus on such
measures.

5.4

Otherwise, box I of the Directions Questionnaire (“any other information you consider
will help the judge to manage the claim”) would be an obvious means of raising the
issue.

5.5

Given orders/directions relating to vulnerable witnesses are uncommon and the CPR
provisions new, it would be unwise to simply leave matters to a brief mention in a
DQ. A judge will need better notice. The issue should be flagged in a Case Summary
or Position Statement prepared for a CCMC and the judge given assistance as to
what her powers are.

5.6

It will be important to identify:
a. As precisely (but concisely) as possible the nature of the vulnerability.
b. If there is evidence which corroborates the vulnerability, where that might be
found.
c. What type of directions might be sought e.g. an intermediary, alteration to court
procedure, directions regarding advocates’ questioning or similar.

5.7

The next question is whether the ‘ground rules’ will be made:
a. at the first Case Management Hearing; or
b. at a specially listed “Ground Rules” hearing; or
c. left to trial.

5.8

Having already warned against kicking the can down the road to trial, might it be
sufficient in some cases merely to note the issue with limited provisions made?
Pursuant to para 7 of PD1A:
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7. If the court decides that a party’s or witness’s ability to participate fully and/or give
best evidence is likely to be diminished by reason of vulnerability, the court may
identify the nature of the vulnerability in an order and may order appropriate
provisions to be made to further the overriding objective.
5.9

The vulnerability might be formally recognised in an order and perhaps a broad
recommendation might be made in the preamble to an order:
AND UPON the court identifying that witness Mr AX being called for the
claimant is a vulnerable witness by reason of suffering from a borderline
personality disorder, there shall be modifications to the procedure at trial as the
trial judge shall see fit.

5.10 That would be better than nothing. It might be appropriate if the witness was likely to
be short and not of great significance. It is unlikely to be sufficient if the witness is of
importance and cross-examination might be prolonged. Even for a ‘short’ witness,
the trial judge might legitimately complain why measures have not been identified for
a witness vulnerable because of a psychiatric condition with which the court is
unfamiliar.
5.11 A Costs and Case Management Conference in the civil courts is generally given a
time listing of 1 hour, 1 ½ hour to 2 hours and perhaps ½ hour reading in addition.
They are busy hearings, dealing with case management to trial (or a further CCMC)
and dealing with the tedium of costs budgeting. It is unlikely there will be time (or
judicial inclination) to deal with any complex or contested issues of directions for the
vulnerable witness/party on top of those other issues.
5.12 Thus, I suggest that the CCMC judge in any situation of complexity or substance
regarding vulnerability should be invited to order a separate, exclusively focused,
“ground rules hearing” (GRH).
5.13 My view is that a GRH should have a limited time estimate of say 1 hour so that the
judge takes a proportionate and relatively brisk approach to what directions are
appropriate. There is anecdotal evidence from the employment tribunal jurisdiction
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of GRHs involving litigants in person taking over 1 day. It is submitted that this should
be unnecessary in most cases.
5.14 The case management judge should be encouraged by parties to make directions
which prevent a GRH from being turned into a cost building exercise for either side:
a. It may be appropriate to costs budget a GRH as a “contingency phase” to ensure
that there is proportionality and predictability of cost. “Equality of arms” may
mandate the additional costs.
b. The parties should be encouraged (and perhaps even directed) to be cooperative and discuss ground rules for the vulnerable witness/party.
c. The parties might be ordered each to produce a 2-page summary of position
before the hearing.
d. Any evidence bearing on the issue (from a medical expert or an intermediary)
should be filed and served 3 days in advance.

5.15 We do not yet have ‘model directions’ for a GRH and so parties may need to
improvise until there has been exploration of practice. But rule 3.9 of the Criminal
Procedure Rules 2020 will at the very least be of interest:
Ground rules hearing
3.9.—(1) This rule applies where the court exercises the powers to which rule 3.8(6)
and (7) apply (directions for appropriate treatment and questioning of a witness or
defendant).
(2) At a pre-trial case management hearing convened for the purpose—
(a)the parties and any intermediary must—
(i)attend, unless the court otherwise directs, and
(ii)actively assist the court in setting ground rules and giving directions;
(b) the court must—
(i)discuss proposed ground rules and directions with the parties and any
intermediary,
(ii) set ground rules for the conduct of questioning of the witness or
defendant, as applicable, and
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(iii) give such other directions as may be required to facilitate the effective
participation of that witness or defendant; and
(c) despite rule 3.14(b) (court officer’s duty to make a record of directions), the court
may require the parties—
(i) to make a record of those ground rules and directions, and
(ii) to serve that record on each other, on any intermediary and on the court
officer.
(3) In setting such ground rules and giving such directions, the court must have regard
to—
(a) any intermediary’s report;
(b) the parties’ representations; and
(c) such other information or advice as the court requires.
(4) The ground rules for questioning set by the court may include any listed in rule
3.8(7)(b).
(5) The directions given by the court may include any about—
(a) the timetable for the submission of proposed questions;
(b) the timetable for the trial, including the taking of breaks during
proceedings;
(c) seating arrangements in the court room for the defendant, the
defendant’s advocate and legal representative, any intermediary and any
parent, guardian or other companion of the defendant; and
(d) any explanation to be given to the jury, if there is one, of—
(i) the witness’ or the defendant’s communication needs and behaviour, as
applicable, and
(ii) the role of the intermediary, if there is one.

6. Ground Rules Hearing
6.1

‘Ground rules hearings provide an opportunity to plan any adaptations to
questioning and/or the conduct of the hearing that may be necessary to facilitate
the evidence of a vulnerable person.’: Equal Treatment Bench Book

6.2

The issues which might be considered at the GRH would include:
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a. General adjustments for the witness e.g.
i.

Breaks in proceedings;

ii.

Whether simple language should be used;

iii.

Whether the witness should give evidence remotely;

iv.

Screens;

v.

Whether evidence might be pre-recorded;

vi.

Whether subjects might be off-limits (e.g. questions about family
background or health).

vii.

Whether documents will be read or explained where there is poor
literacy.

b. Agreed facts that mean that subject matter need not be explored in crossexamination.
c. Time limits on questioning.
d. Directions in the form of questions that might be put:
i.

No repetitive questions;

ii.

Open rather than leading questions;

iii.

No tag questions e.g “You liked going into the shed, didn’t you?”

iv.

Pauses and pace of questioning;

v.

Allowing adequate response time;

vi.

Tone of questioning (e.g. no rudeness, sarcasm etc);

vii.

Signposting of subject matter;

viii.

Chronological order;

ix.

Questions not statements

e. Pre-drafting of questions: for those unfamiliar with the processes of criminal
courts, the very concept of setting out questions in writing (word for word) seems
horrifying, at least initially.
f.

“Clean start” for the witness: that is, at the start of court day with no delay, if
capacity might deteriorate due to fatigue, waiting etc due to youth, illness etc.
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g. Prohibition of a party acting in person from cross-examining due to prior conduct
e.g. a boundary dispute where one party has been cautioned or convicted of
common assault on the other.

h. Appointment of an Intermediary: a skilled individual who might be able to assist
with understanding of the procedure and monitor whether there is
misunderstanding. Intermediaries have a statutory basis in criminal proceedings,
being communication specialists (often Speech & Language Therapists – SALT)
whose primary responsibility is to enable complete, coherent and accurate
communication: section 16, Youth Justice and Criminal Evidence Act 1999.

6.3

It might be observed that many of the ‘ground rules’ introduced will require
particularly skilful advocacy by the party instructed to cross-examine. The Court of
Appeal has said that “some of the most effective cross-examination is conducted
without long and complicated questions being posed in a leading or ‘tagged’
manner”: R v. Wills [2001] EWCA Crim 1938. That is true even if often not seen in
practice in the civil courts.

7. Intermediaries

7.1

There is no statutory basis for intermediaries in the civil courts, but one might be
proposed or directed by way of analogy with criminal procedure.

7.2

In the criminal courts, an intermediary will often produce an ‘assessment report’ with
recommendations as to how questioning can best be adapted to an individual’s
needs.

7.3

A judge might review a list of draft questions with the intermediary in advance at the
GRH or at the beginning of trial.

This may not involve the vulnerable party’s

advocate.
7.4

An intermediary might do her work ahead of a trial or may also be required to attend
the hearing.
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7.5

An intermediary might mainly observe but may in particular circumstances be
expected “actively to intervene when miscommunication may or is likely to have
occurred or to be occurring” (R v. Cox [2012] EWCA Crim 549).

7.6

Or the intermediary might play a more active role by rephrasing sentences spoken
in court whether by the judge or an advocate (closely supervised by the judge were
this to occur). In that capacity, the intermediary might be said to be acting similarly
to a translator. It needs be borne in mind that vulnerability does not eschew all
proportionality and the hearing still needs to progress. It cannot be held up whilst
procedure is explained every 2 minutes or every sentence uttered put into the
simplest language.

7.7

It will be important for the type of intermediary participation to be carefully delineated
in advance. It is important for the intermediary to understand that the trial judge
ultimately decides whether a question is appropriate or not and to what extent the
intermediary can intervene (hopefully not with a US-style ‘objection’).

7.8

In some family cases, as an alternative to an intermediary, a ‘lay advocate’ has been
appointed: see Re C (lay advocate) [2019] EWHC 3738 (Fam); Re C (lay advocates)
(no2) A local authority v. M & ors [2020] EWHC 1762 (Fam). A lay advocate is
qualified and/or has experience in legal proceedings of assisting a party with an
intellectual impairment or learning difficulty which compromises his ability to process
and comprehend information. Whilst it might be difficult to perceive circumstances in
the civil courts when such a lay advocate might be involved, one possibility could be
where a case has a highly disadvantaged litigant-in-person as a party, perhaps
litigating with the assistance of family members. A lay advocate might be needed to
seek to ensure that the litigant understood procedure and what was happening.
Whilst some judges might be minded to trust that they can explain anything to
anybody, it does appear that there is increased recognition that language and
comprehension is a more nuanced area of expertise than previously thought: a 2015
survey of 77 judges found that two thirds found that working with intermediaries had
changed their own practice (Plotnikoff & Woolfson): see Equal Treatment Bench
Book at §97.

7.9

Issues that will have to be determined through practice:
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a. To what extent will civil courts be prepared to borrow from criminal court
practice?
b. Who will select the intermediary?
c. Who will pay for the intermediary?

8. Problem Cases

Sensitive Medical History & Causation

8.1

In some types of case, a claimant’s medical history might be important yet
questioning capable of causing distress that prevents the witness’ participation.
There might be a history in medical records of childhood sexual abuse or eating
disorders or an abusive relationship. These aspects may be relevant to causation
yet could cause unnecessary distress. Take this Case Study (based upon a real
case of the author’s):
-

A personal injury case involving a serious spinal injury when the claimant was 13
years old. There were pre-existing psychiatric issues involving separation anxiety
which affected the claimant’s recovery. The spinal condition was quiescent for
several years from age 16. When the claimant was 18 her medical records
indicated she had recently suffered a serious sexual assault. Soon thereafter there
was a recurrence of back pain. An expert’s view was that back pain was a
manifestation of psychiatric disturbance (pre-existing and exacerbated by the
sexual assault) rather than the spinal injury.

-

There was no doubt that the claimant suffered from psychiatric illness from
whatever aetiology.

-

The sexual assault and the claimant’s reaction to it would necessarily form a
critical issue for trial.

-

Evidence from the Part 35 psychologist suggests that the claimant is terrified of
having to go through the sexual assault in a public forum.

8.2

How might the potential vulnerabilities be dealt with given the need for the issues to
be explored? I have no firm answers, but one possibility would have be to have this

14

(c) Brian McCluggage 2021

aspect of cross-examination dealt with in advance, almost equivalent to a deposition
so that it was out of the way by the time of trial.
8.3

Perhaps alternatively, cross-examination may not be probative because expert
medical witnesses can deal with causation in the abstract. The witness would given
a clean start to the day and told at what point the distressing questioning would arise.

Historical abuse cases/sexual assault cases
8.4

This might almost be thought a paradigm problematic case. Litigation involving
historic allegations of abuse against the Church, Schools etc is high profile and often
heavily contested.

8.5

Even though a criminal conviction may lead to a presumption of proof in a civil case
(section 11 of the Civil Evidence Act 1968) a defendant is entitled to seek to prove
the contrary and so in principle invite a civil court to come to a different conclusion.

8.6

A claimant might be of full intellectual ability but may claim to be traumatised by an
advocate challenging him in a detailed fashion on life changing horrific events (if
true). This is not merely an issue of causation but the underlying factual substance
of the case.

8.7

Analogous situations might arise in any sort of assault/battery claim or in cases of
serious sexual or racial harassment.

8.8

What is clear is that the defending party continues to be entitled to challenge the
case.

8.9

Use of a screen, breaks etc. would be suitable measures for a start.

8.10 Advice from an independent psychiatrist might be necessary.
8.11 Ground rules may require objective, unemotional cross-examination.

Allegations of Malingering
8.12 This could in principle be an area where the concept of vulnerability could be abused.
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8.13 The alleged vulnerability could itself be the subject matter of an allegation of
fundamental dishonesty (within the meaning of section 57 of the Criminal Justice and
Courts Act 2015) with devastating consequences in litigation terms if established.
8.14 It is feasible that some claimants may argue that due to the serious alleged extent of
accident related psychiatric and/or physical injury they suffer that they require special
measures to limit cross-examination. That might particularly be so where the alleged
injury is a subtle brain injury with little objective evidence of, for example, diffuse
axonal injury yet with some supportive neurological and/or neuropsychological
evidence. Or there may be an alleged personality disorder.
8.15 Yet from the defendant’s/insurer’s perspective, effective presentation of the defence
case would require the alleged ‘vulnerable’ symptoms to be challenged head on and
robustly.
8.16 How does a judge at a GRH maintain a ‘level playing field’ between parties?
8.17 First of all, a judge may have to form some sort of provisional and preliminary view
as to whether there are proper grounds for challenging the claimant head on. If there
is a case of substance for the claimant to address, there may be a tendency to order
only ‘light touch’ restrictions.
8.18 Secondly, is the claimant alleging that they cannot cognitively follow questions? If
so, this may require questions, with adjustments, to challenge this. The claimant’s
responses

may

be

valuable

information

for

attending

experts

e.g.

a

neuropsychologist or neuropsychiatrist.
8.19 Thirdly, one may have robust cross-examination but with short direct questions.
Perhaps what is needed is good technique on the part of the advocate. One can
have both rigour and easily comprehensible questioning.
8.20 Fourthly, if there is a lot of material to cross-examine upon (either chronologically or
in terms of documentation) one might need breaks, a shorter court day, clean starts
and other ways of combatting alleged physical and mental fatigue.
8.21 It should be obvious that much will turn on the evidential matrix of the case at hand.
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8.22 In this type of scenario, a GRH should perhaps focus more upon procedure of the
court day rather than the substance of questioning, which might be better left for the
trial judge’s discretion.

9. Afterword

9.1

This paper raises questions rather than answers them. It hopes to encourage the
reader to think about how issues will be addressed. Anything that appears in the
nature of a recommendation should be understood in that context.

9.2

Whilst the civil courts and those who practice within them may draw from the
experience of crime or family work, it is important to recognise the differing legal
cultures of the different jurisdictions. Parties pursuing private interests necessarily
have different priorities than, for example, the state prosecuting a citizen. The
expense of court must be paid for, often at great cost, particularly by a losing party.
This inevitably introduces a quite different dynamic in privately paid civil litigation
than for publicly funded parties. Justice has a different flavour in different settings.

9.3

However, the parties remain mandated to help the court further the overriding
objective (CPR 1.3). This must place a positive obligation on parties and their
representatives to address questions of vulnerability in good faith.

BRIAN McCLUGGAGE
September 2021
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